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Right of Drawee Bank to Rely on Collecting Bank 


A drawee bank, although primarily responsible to the 
drawer of a check, may nevertheless in honoring the check rely 
on the skill, care and responsibility of the forwarding or col- 
lecting bank. 

Husband and wife had a joint checking account in a bank 
on which both had the power to draw. Both husband and wife 
agreed that funds deposited to the credit of that account could 
be drawn out by either. The wife also had a savings account at 
the same bank. Subsequent to the date of the opening of the 
savings account, she executed a power of attorney authorizing 
her husband to draw money on the savings account using her 
name for such purpose. He was also authorized “to indorse 
checks and drafts for collection or for credit” on wife’s ac- 
count or “to obtain cash thereon” in wife’s name and generally 
to transact business for her in her name. While the power of 
attorney was in effect, the husband secured possession of cer- 
tain stock certificates belonging to his wife and sold them, 
bearing forged indorsements of wife’s name. The checks re- 
ceived in payment were payable to his wife as the owner of the 
certificates and were drawn on the defendant bank. After 
receiving the checks from the broker, the husband immediately 
deposited them (bearing the forged indorsement of his wife’s 
signature as payee, and his genuine indorsements) not in her 
savings account, but in the joint checking account of depository 
bank. The checks were presented by the depository bank to the 
defendant drawee, which honored them and charged the 
amounts thereof to the account of the broker. More than a 
year after the conversion and sale of the certificates, the wife 
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discovered that they had been stolen and sold by means of 
forged indorsements of her signature. As a result of a suit 
brought by the wife against the brokers, the latter procured 
shares of stock on the market which were turned over to her 
in lieu of the stock which bore the forged indorsements. There- 
upon the plaintiff, as sureties of the brokers, indemnified the 
brokers in accordance with their contracts and procured assign- 
ments of their causes of action. As assignee of the drawers, 
the plaintiff then brought an action against drawee bank which 
had made payment to the depositing bank. 

In construing the language in the power of attorney the 
court found that the husband had authority to indorse wife’s 
name on the checks for the purpose of collection or obtaining 
cash therefor and such authority was not restricted to the sav- 
ings account. As an agent possessing the power to indorse 
checks and collect money payable to the principal, the husband 
had the right to indorse the checks either in the name of the 
principal with her simulated indorsement, or in her name by 
himself as her attorney. The drawee bank, although pri- 
marily responsible to the drawer of the check, could neverthe- 
less in honoring the check rely on the skill, care and responsi- 
bility of the forwarding or collecting bank. Consequently, 
the drawee bank could rely upon the power of attorney in 
establishing husband’s authority to act for his wife although 
such bank did not know of the existence of the power of attor- 
ney when it honored the checks. Accordingly, the sureties can- 
not recover from the drawee bank. Fidelity & Casualty Com- 
pany of New York v. Continental Illinois National Bank & 
Trust Company of Chicago, Appellate Court of Lllinois, First 
District, 25 N. E. Rep. (2d) 550. 

The decision reads, in part, as follows: 

The first point urged by plaintiff is that a drawee bank has an 
unqualified duty to the drawer to honor only such checks as bear the 
endorsement of the payee, the genuineness of which it must ascertain 
at its peril, and has no authority to charge the drawer’s account with 
the amount of checks honored by it bearing the forged endorsements 
of the payee. Its second point is that in a suit by the drawer of a 
check against the drawee bank, proof that the endorsement on the check 
is not in the handwriting of the payee is sufficient, prima facie, to 
establish the fact that the endorsement is a forgery and to justify a 
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judgment based upon the fact of such forgery, and upon such proof 
being made the drawee has the burden of sustaining its contention 
that the endorsement was authorized by the payee. Defendant does 
not challenge the correctness of these propositions. Finally, plaintiff 
insists that powers of attorney and general expressions and language 
contained in powers of attorney, however broad they may appear to 
be, are, as a matter of law, strictly construed as limited to acts of the 
kind indicated by the appointment so as to effectuate the principal’s 
purpose and intention in creating the agency, and should not be con- 
strued so as to enlarge the powers specifically given. Defendant admits 
that the latter is a correct statement of the rule as to the construction 
of powers of attorney. Defendant argues, however, that this rule of 
construction in the instant case has application only to the last phrase, 
which reads: “and generally to transact business with you for me and 
in my name the same as I could do myself if I were personally present 
and acting therein.” Defendant admits that this phrase merely gives 
power to Blackwell to do all the things necessary to carry out the 
specific and express powers given, and that the general authority in 
that phrase serves merely to amplify and emphasize that what was done 
was proper and binding upon Hannah, and within the express powers 
given. Defendant, however, maintains that Blackwell’s act of endors- 
ing the checks and depositing them in the joint checking account, was 
within the actual authority expressly conferred on him by the power 
of attorney, and that hence the question of the liability of the defend- 
ant, as the drawee bank, for payment of checks upon a forged or unau- 
thorized endorsement is not here involved. There is a dispute between 
the parties as to whether the record does show that C. W. Blackwell 
physically placed the endorsements of “Hannah H. Blackwell” on the 
checks in question. In its answer defendant alleged that the endorse- 
ment of the name of the payee was made by Blackwell. This was “new 
matter” pleaded by the defendant. In its reply plaintiff does not deny 
that the endorsements were made by Blackwell, but states that the 
checks were deposited in the joint checking account, and that the 
account was really Blackwell’s account, and that Hannah did not know 
that the proceeds were in that account until long after. The record 
shows that at the time of the trial, counsel for defendant informed the 
court that Blackwell endorsed his wife’s name on the stock certificates. 
It was also admitted that Blackwell, after receiving the checks from 
the brokers, deposited them in the joint checking account at the Harris 
Bank. Plaintiff calls attention to paragraph 53 of the stipulation, 
which reads: ‘53. Nothing herein contained shall be construed as an 
admission or stipulation by or on behalf of the defendant or said Har- 
ris that the éndorsement ‘Hannah H. Blackwell’ appearing on said 
checks of Shields & Company and said checks of Kneeland & Co., Inc., 
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was a forgery, or an admission or stipulation by said persons that the 
said endorsement was placed thereon without the authority of said 
Hannah H. Blackwell. Likewise nothing in this stipulation contained 
shall be construed as an admission or stipulation by the plaintiff or by 
said Hannah H. Blackwell that the endorsement ‘Hannah H. Black- 
well’ appearing on said checks of Shields & Company and said checks 
of Kneeland & Co., Inc., is the actual signature of said Hannah H. 
Blackwell or that said endorsement was placed thereon by or with the 
approval, direction or authority of said Hannah H. Blackwell.” We 
agree with the defendant that the purpose of the stipulation was to 
make sure that plaintiff was not foreclosed from asserting that the 
power of attorney was not sufficient to authorize Blackwell to endorse 
and deposit. Nothing is mentioned therein as to whether Blackwell 
did or did not endorse his wife’s name. We find that the record clearly 
warranted the court in finding that Blackwell endorsed his wife’s name 
on the certificates and on the checks. 

Plaintiff argues that it is apparent from a perusal of the power of 
attorney that it was given to the Harris Bank by Hannah for the sole 
purpose of enabling Blackwell, should the occasion arise, to transact, 
for her, business pertaining only to her savings account, that the docu- 
ment did not authorize defendant or the Harris Bank to honor drafts 
which might be presented to either bank bearing her simulated forged 
endorsement, but only permitted Blackwell “to check and draw money 
on my savings account No. 3434 with you, using my name for the pur- 
pose in such style and manner as may be acceptable to you, also in my 
name to endorse checks and drafts for collection or for credit on my 
account or to obtain cash therefor.” Plaintiff also asserts that if the 
deposits had been accepted by the Harris Bank in reliance on the power 
of attorney, the endorsement of Hannah’s name would have been made 
by Blackwell and would have appeared in the form of endorsement, 
which Blackwell was authorized to make, and would not have appeared 
as the simulated endorsement of Hannah, followed by the genuine en- 
dorsement of Blackwell. We have held that the record before us war- 
ranted the trial court in finding that the endorsements of Hannah on 
the stock certificates and checks were made by Blackwell. We are sat- 
isfied that where the agent is given power to endorse checks and collect 
money »ayable to the principal, he has the right to endorse the checks 
either in the name of the principal with her simulated endorsement, or 
in her name by himself as her attorney. In the instant case the agent 
had the express power to endorse checks for credit or collection, or to 
obtain cash therefor. Defendant maintains that the power of attorney 
authorized Blackwell to draw money from his wife’s savings account. 
There is no dispute as to that proposition. Defendant also states that 
Blackwell was given power to endorse checks and drafts for collection, 
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that he was given the additional power to endorse checks and drafts 
for credit “on my account,” and that finally he was granted the spe- 
cific power to endorse checks and drafts in order “to obtain cash there- 
for.’ The last mentioned power is the one upon which defendant places 
chief reliance. Defendant argues that since Blackwell had the power 
to endorse checks payable to Hannah, and upon such endorsement ob- 
tain the cash therefor, he also had the power to do the lesser thing of 
crediting the amount of the checks to the joint checking account, and 
urges that if instead of cashing the checks or depositing them to the 
credit of the joint account, he had deposited them in the savings ac- 
count itself, there could be no question but that the power of attorney 
permitted him to do that. Had he deposited the checks to the credit 
of the savings account, it argues that he could, under the express pow- 
ers given him, have immediately withdrawn the funds from the savings 
account and used them as he saw fit, or put them in the joint checking 
account and disposed of them just as he actually did. We have care- 
fully analyzed the language of the power of attorney and find that it 
specifically authorized Blackwell to endorse Hannah’s name on the 
checks for the purpose of collection, or for the purpose of obtaining 
cash therefor, and that such authority was not restricted to the savings 
account. 

Plaintiff contends that even though Hannah empowered Blackwell 
to endorse checks, nevertheless the defendant did not know about it at 
the time and, therefore, cannot now assert such a defense. It is a matter 
of common knowledge that when a check is deposited with a bank and 
the check is not drawn on that bank, such checks is credited condition- 
ally. ‘The check is then collected: from the drawee bank through the 
clearing house, or other banking channels. The drawee bank, although 
primarily responsible to the drawer of the check, nevertheless in honor- 
ing the check, also relies on the skill, care and responsibility of the for- 
warding or collecting bank. Defendant contends that it is not neces- 
sary to show that it had knowledge of, or that it relied upon the agency, 
if, in fact, the agent did have the authority. It cites the case of Doan 
v. Duncan, 17 Ill. 272, 275; Moffet v. Moffet, 90 Iowa 442, 57 N. W. 
954; Gallinger v. Lake Shore Traffic Co., 67 Wis. 529, 30 N. W. 790. 
On the other hand, plaintiff cites the case of Fay v. Slaughter, 194 III. 
157, 62 N. E. 592, 56 L. R. A. 564, 88 Am. St. Rep. 468. We have 
carefully considered this case and are of the opinion that the facts are 
not analogous to the facts in the case at bar. We are of the opinion 
that even though defendant did not know of the existence of the power 
of attorney at the time it honored the checks, nevertheless it has a right 
ad thereon in establishing the authority of Blackwell to act for his 
wife. 

As a second theory of defense the drawee bank advances the propo- 
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sition that even if the endorsements and deposits constituted a wrong- 
ful act, no damage has been proven and therefore recovery must be 
denied. It argues that the evidence shows that the proceeds of the 
checks did reach Hannah just as effectively as if they had been paid to 
her and she had disbursed them in payment of expenses and bills which 
she was, in any event, obligated to pay. Under this point defendant 
traces the use made of the funds that were deposited in the joint check- 
ing account, and attempts to establish that Hannah received the bene- 
fit thereof, and that thereby, in effect, she suffered no loss. In view of 
our holding that defendant affirmatively established that Blackwell had 
the express authority to endorse the checks and to deposit them in the 
checking account, and thereafter draw out the funds, it is unnecessary 
for us to extend this opinion by discussing the second point. 

For the reasons stated, the judgment of the Circuit Court is 
affirmed. 

Judgment affirmed. 


Failure to Create Trust or Make Gift of Bank 
Deposit 


A paper signed by a depositor indicating an intention to 
give his friend money on deposit in banks is not sufficient to 
establish a gift where there was no delivery of the deposits or 
the pass books representing them to the donee. 

A bank depositor surrendered to his friend, Nettie Spin- 
ner, his bank book with the intention of making a gift of the 
savings account represented by the book. Thereafter, on nu- 
merous occasions, he obtained a return of the book to make 
deposits or withdrawals. At the time of his death the bank 
book was found in his possession enclosed in a regular bank 
envelope. On one side of the envelope the depositor had writ- 
ten “Good-bye M. Spinner x x,” and on the other side, “For 
Mrs. Spinner. All for you.” Signing his name, “A. Alberts.” 
A separate writing enclosed in an ordinary envelope was also 
found on the person of Alberts. Written upon the envelope 
was the following: “Notify A. C. Spinner, c/o Georgia Street 
Division Detective Bureau, Los Angeles Police Department.” 
Upon the paper was written, “Lotty Spinner I send you my 
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bank book. You shall have all my belonging including every 
in my room in the hotel. Usit for the sick only. A. Alberts. 


P. S. For charity only.” 

It was held that the writings by the depositor on his bank 
book envelope and on the separate piece of paper did not estab- 
lish a trust in favor of his friend. To give the writings the 
effect of creating a trust upon the death of the depositor would 
be to contravene the statutory requirements as to the prerequi- 
sites of a written will. ‘Testamentary disposition must con- 
form and be given effect only through a validly executed will. 
Title to the savings account did not pass to the depositor’s 
friend by way of a gift, since the depositor had not completely 
divested himself of control over the savings account. Com- 
plete divestment of all control by the donor is a necessary essen- 
tial to constitute a valid gift of personal property. 

In re Alberts’ Estate, District Court of Appeal, Third Dis- 
trict, 100 Pac. Rep. (2d) 588, The decision reads, in part, as 
follows: 


We are of the opinion that the judgment appealed from is sup- 
ported by the evidence and implied findings and that there has been a 
failure to show the creation of a trust for the benefit of appellant. 

The existence of a trust must be established by evidence that is 
clear and convincing and this question as to whether the evidence is of 
such a nature is one to be determined by the trial court. The estab- 
lishment of a trust in praesenti is a necessary element to the creation of 
a trust just as it is with the consummation of a gift. The creation of a 
trust is a present disposition of property, and not an undertaking to 
make a disposition in the future. The only important difference be- 
tween a gift and a voluntary trust is that in the case of a gift the thing 
itself passes to the donee, while in the case of a trust the actual, bene- 
ficial, or equitable title passes to the cestui que trust, while the legal 
title is transferred to a third person, or may be retained by the person 
creating it, to hold for the purpose of the trust. Norway Sav. Bank v. 
Merriam, 88 Me. 146, 33 A. 840. The rule is well established that 
equity will not give effect to an imperfect gift by enforcing it as a trust, 
merely because of the imperfection, since, to do so would be to give 
effect to an intention never contemplated by the maker. Noble v. 
Learned, 153 Cal. 245, 94 P. 1047. 

The present action was one to enforce a trust in the bank account 
money and was not based on the theory of a gift. However, it cannot 
be denied that the statements made by Alberts to appellant and Ker 













518 THE BANKING LAW JOURNAL 


husband, together with the circumstance of the handing over of the 
bank book to appellant in July, 1931, indicated a voluntary assign- 
ment or a gift of the money represented by the savings account in the 
bank book. It is not denied that a trust could be created in bank 
account moneys by handing the savings account book to the intended 
beneficiary and by using the proper words of manifestation of a trust. 

The cases upholding the creation of a trust in savings accounts 
which are cited by the appellant discloses facts which do not appear 
in the present case. In those cases the bank books were either held by 
the depositor himself as trustee, or they were transferred to a third 
person, as trustee, for the beneficiary. As stated, the delivery of the 
bank book to the party intended to be beneficially interested indicates 
a gift rather than the creation of a trust. 


The evidence here in regard to the possession and control of the 
bank book discloses, however, that at the request of Alberts it was 
returned to him for the purpose of making withdrawals and deposits 
in his account. Alberts never completely divested himself of control 
over the bank book or of control over the money represented by the 
bank book. Complete divestment of all control by the donor is a neces- 
sary essential to constitute a valid gift of personal property. 13 Cal. 
Jur. 32, sec. 1. This is true regardless of whether the delivery of the 


property is actual or symbolic. This essential element necessary for a 
valid gift not being present, appellant has no interest in the savings 
account of Alberts by way of gift. 


Assuming that Alberts intended the appellant to have an interest 
other than that as bailee at the time the book was turned over to appel- 
lant, it is our opinion that the evidence fails to support the creation 
of either a private or charitable trust. In order to uphold the creation 
of a trust it was necessary that the trust should have been established 
in praesenti in July, 1931, when the bank book was turned over to 
appellant. The evidence does not support such a conclusion. A pe- 
rusal of a great number of cases wherein it has been held that a trust 
was created in a savings account fails to disclose the existence of cir- 
cumstances presented in this case. Those cases show that the deposi- 
tor either opened an account in his own name as trustee, or in his own 
name as trustee for a named beneficiary, by the execution and delivery 
of a separate writing manifesting the trust. The cases also support the 
validity of a bank account trust where the settlor merely makes an 
oral declaration that he is holding the bank account money in trust. 
It will be noted, however, that in no case where there has been a finding 
of a valid trust pursuant to an oral agreement, has there been a trans- 
fer of the bank book to the intended beneficiary. 

It would seem to be settled in California that a valid trust may be 
created in a savings account with power remaining in the settlor to 
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withdraw part or all of the money where the settlor is named as trustee. 
The beneficiary is entitled to the balance on hand at the death of the 
depositor, if no other disposition has been made by the settlor. This 
is obviously a recoverable trust. A deposit of this nature is termed a 
“tentative trust” by the New York cases. The delivery of the bank 
book to the intended beneficiary is not, however, contemplated as one 
of the acts of the settlor in conformity to the continuation of such a 
trust. This proposition finds support In re Matter of Totten, 179 
N. Y. 112, 71 N. E. 748, 70 L. R. A. 711, 1 Ann. Cas. 900, a leading 
case in that state in regard to “tentative trusts.” At page 126 of 179 
N. Y., at page 752 of 71 N. E., the law is stated as follows: “. . . It 
is a tentative trust merely, revocable at will, until the depositor dies or 
completes the gift in his lifetime by some unequivocal act or declara- 
tion, such as delivery of the pass book or notice to the beneficiary.” 

A trust of this nature would not exist if the depositor put it out of 
his power to control the money in the savings account. If, as contended 
for in the present case, the appellant became a trustee and held legal 
title in and to Alberts’ savings account, it was clearly inconsistent with 
the theory of a trust that Alberts retained power to take back the bank 
book and make deposits and withdrawals. 

The writing on the bank book envelope and the writing on the sepa- 
rate piece of paper enclosed in an envelope which directed that Mr. 
Spinner be notified was properly admissible for the purpose of deter- 
mining the intent of Alberts at the time of the alleged creation of the 
trust in July, 1931. These writings could not be given the effect of 
creating a trust at the time of their execution nor upon the death of 
Alberts. To give them such an effect would be to contravene our statu- 
tory requirements as to the prerequisites of a written will. Testa- 
mentary dispositions must conform, and be given effect, only through 
a validly executed will. 

Resorting to the writing on the separate piece of paper for the 
purpose of determining the intent of Alberts in July, 1931, it clearly 
appears that a trust for the benefit of appellant was not intended; or 
that if Alberts did intend a trust solely for the benefit of Mrs. Spinner 
he had changed his mind, and so indicated by his writing on this paper. 
A trust, if ever created, was revocable by Alberts. The words used by 
Alberts: “Usit for the sick only” and “P. S. For charity only,” are 
clear and of common meaning to all. The explanation offered by 
appellant that Alberts intended her to use the money for her own sick- 
ness, is not satisfactory. He has not used the words, “for your sick- 
ness” or “for your charity.” It is true that Alberts had written on 
one side of the bank book envelope, “For Mrs. Spinner. All for you,” 
but this writing only raised a conflict in the evidence as to the inten- 
tion of Alberts. This conflict must be resolved against the creation of 
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a trust for the benefit of appellant, when the writing on the separate 
piece of paper is considered. 

Appellant having failed to show a clear, unequivocal, and convinc- 
ing transfer of the bank account moneys to her for the use and benefit 
of herself, it cannot now be claimed that she is a trustee of the money 
for charitable purposes. This suit was not one for the purpose of en- 
forcing a charitable trust, and no evidence for such a purpose was in- 
troduced. The separate writing left by Alberts cannot at this time 
be given the effect of creating a charitable trust, as to do so would be 
to contravene the statutory requirement necessary for a valid will. 

Appellant having failed to establish either a private or a charitable 
trust, it is not necessary for this court to determine the question as to 
whether this action was proper under section 1027 of the Probate 
Code. 


The judgment is affirmed. 


Forgery of Payee’s Indorsement 


A person who receives a check on a forgery of the payee’s 
indorsement cannot enforce it against the drawer. 

When a signature is forged or made without authority of 
the person whose signature it purports to be, it is wholly inop- 
erative, and no right to retain the instrument, or to give a dis- 
charge therefor, or to enforce payment thereof against any 
party thereto, can be acquired through or under such signa- 
ture, unless the party against whom it is sought to enforce such 
right is precluded from setting up the forgery or want of 
authority. Sec. 23 of the Uniform Negotiable Instruments 
Act. 

A check payable to the order of one Schultz was issued to 
him by the maker through a mistake. The daughter of the 
payee, Schultz, at the direction of her mother, and without the 
knowledge or authority of the payee, endorsed the payee’s 
name on the check. Thereafter the check was negotiated by 
the mother to Lindsey in payment of a bill owed by Schultz. 
Upon learning of the mistake the maker notified Schultz and 
Lindsey and requested the return of the check. Lindsey then 


NOTE—For simiiar decisions see Banking Law Journal Digest (Fifth 
Edition) §549. 
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brought suit against the maker to recover on the check. It was 
held that the indorsement by the daughter of her father’s name 
on the check without consent or knowledge of the father con- 
stituted a forgery. No title passed to the person accepting the 
check in reliance on the indorsement, irrespective of whether he 
acquired the check for value and in due course of trade. Al- 
though the maker of the check was negligent in issuing it to 
one to whom it was not indebted, nevertheless this negligence 
was not the proximate cause of loss to the third person result- 
ing from his acceptance of the check in reliance on a forged 
indorsement. The third party’s loss was attributable to the 
forgery and not to the issuance of the check. One to whom a 
check is negotiated is under the positive duty of investigating 
the genuineness of the indorsement on the check before accept- 
ing it. Lindsey v. Planters Warehouse, Inc. Court of Appeal 
of Tennessee, Eastern Section, 140 S. W. Rep. (2d) 803. 

The following paragraphs are quoted from the court’s 
opinion: 


In this case the party against whom it is sought to enforce payment 
of the instrument is not precluded from setting up the forgery or want 
of authority. The defendant had nothing to do with the negotiation 
of the check to complainant and we think could not be bound by any 
act constituting an estoppel or ratification on the part of the payee. 

“One who obtains possession of a bill or note by means of a forged 
endorsement acquires no interest in the instrument, although he is 
ignorant of the forgery, and has no right to enforce its payment 
against any party to it unless such party is estopped or precluded 
from setting up the defence of forgery. This is also clearly the effect 
of the Uniform Act on this point. As a corollary of this rule, there- 
fore, the holder of commercial paper, payable to order, must trace his 
title to a genuine endorsement, including that of the payee, and one 
who acts upon the endorsement of negotiable paper must ascertain its 
genuineness at his peril.” 8 Am. Jur. 318, Section 605. 

It is insisted in behalf of complainant that defendant was guilty 
of negligence in issuing a negotiable paper to one to whom is was not 
indebted, thus putting the check into circulation. We think a sufficient 
answer to this insistence is that any negligence on the part of defend- 
ant in issuing the check was not the proximate cause of complainant’s 
loss. So far as appears, if the forgery had not been committed com- 
plainant would not have acquired the check and we think his loss is 
attributable to the forgery and not to the issuance of the check by 
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defendant. Under the foregoing authorities complainant was under 
the positive duty of investigating the genuineness of the endorsement 
on the check before accepting it. If he had done so his loss would have 
been averted. 


We think the Chancellor correctly held complainant not entitled 
to recover and it results that the assignments are overruled and the 
decree below affirmed with costs. 


KEE EERE 


Liability of Bank for Material Alteration of Note 


Any alteration of a negotiable instrument which changes 
the sum payable, either for principal or interest, is a material 
alteration. Where a negotiable instrument is materially al- 
tered without the assent of all parties liable thereon it is 
avoided, except as against a party who has himself made, au- 
thorized or assented to the alteration. 

Plaintiff pledged certain shares of stock as collateral for 
several demand notes payable to defendant bank as the result of 
obtaining a loan. As the notes remained unpaid, the defend- 
ant sold the collateral and applied the proceeds to the payment 
of the note. The notes bore interest at the rate of five per cent 
per annum, the figure “5” being inserted in the appropriate 
spaces. Defendant bank drew a pencil line through the figure 
“5” on the face of each note and inserted in pencil the figure 
“6.” Plaintiff contended that the notes were materially altered 
without his authority or assent, that they were thereby avoided 
and that the sale of the stock was a conversion. Defendant, 
however, contended that the changes or notations were not 
material, being in the nature of memoranda and resulting from 
a practice of the defendant of revising the rates of interest pay- 
able on demand notes by the simple process of sending an 
interest card to the maker of the note stating what the interest 
amounted to for the preceding quarter, figured at the rate de- 
termined by the officer in charge of this work. 

It was held that there was a material alteration of the notes 
in question and therefore a wrongful conversion of the pledged 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §68. 
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property. Under these circumstances the defendant has an 
interest in the property to the extent of the sum due for which 
the property was held as security, and, as against the pledgee, 
the pledgor to that extent is not entitled to compensation. 
However, as a pledgor, the plaintiff may recover the fair mar- 
ket value of the pledged stock less the amount of the debt for 
which it was pledged. Perry v. Manufacturers National Bank 
of Lynn, Supreme Judicial Court of Massachusetts, 25 N. E. 
Rep. (2d) 730. The following paragraphs are quoted from 
the court’s opinion: 


1. G. L. (Ter. Ed.) c. 107, § 147, so far as material, provides: 
“Where a negotiable instrument is materially altered without the assent 
of all parties liable thereon it is avoided, except as against a party who 
has himself made, authorized or assented to the alteration . . .” 
Section 148, among other things, provides: “Any alteration which 
changes . . . 2. The sum payable, either for principal or interest; 

. is a material alteration.” We are of opinion that there was a 
material alteration of the notes in question. Tower v. Stanley, 220 
Mass. 429, 435, 107 N. E. 1010; Broadway National Bank of Chelsea 
v. Heffernan, 220 Mass. 247, 248, 107 N. E. 921; Johnson Farm Loan 
Co. v. McManigal, 8 Cir., 288 F. 185; Born v. Lafayette Auto Co., 
196 Ind. 399, 145 N. E. 833, 41 A. L. R. 952; New York Life Ins. 
Co. v. Martindale, 75 Kan. 142, 88 P. 559, 21 L. R. A., N. S., 1045, 
121 Am. St. Rep. 362, 12 Ann. Cas. 677. Compare Lewis v. Blume, 
226 Mass 505, 507, 508, 116 N. E. 271. The case is distinguishable 
from Mumford v. Coghlin, 249 Mass. 184, 144 N. E. 283. 

2. It could not have been ruled as matter of law that the plaintiff 
assented to the alterations, but, as has already been said, upon conflict- 
ing evidence it was for the jury to determine whether, in fact, he did 
assent. It is unnecessary to recite the evidence in detail. It is true 
that the auditor found that the plaintiff never assented to the changes, 
but we think that the evidence, taken as a whole, made the question one 
for the jury. 

3. Although the material alteration, unassented to by the plain- 
tiff, would avoid the note as to him nevertheless, unless the alteration 
was fraudulent, it would not presumptively cancel or extinguish the 
debt for which the note was given, and would not deprive the defendant 
of the benefit of any security that it may have taken. We think this 
follows from what was said in Jeffrey v. Rosenfeld, 179 Mass. 506, 61 
N. E. 49, and cases cited. This rule finds support in other jurisdic- 
tions. McConnon & Co. v. Brown, 169 Ark. 954, 956, 277 S. W. 539; 
Born v. Lafayette Auto Co., 196 Ind. 399, 406, 145 N. E. 833, 41 
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A. L. R. 952; Edington v. McLeod, 87 Kan. 426, 429, 430, 124 P. 163, 
41 L. R. A., N. S., 280, Ann. Cas. 1913E, 315; First National Bank y, 
Yowell, 155 Tenn. 430, 294 S. W. 1101, 52 A. L. R. 1411; Milsaps vy, 
Foster, 163 Tenn. 308, 43 S. W. 8d 197; Idaho State Bank v. Hooper 
Sugar Co. 74 Utah 24, 276 P. 659, 68 A. L. R. 969; Berg v. Poeppel, 
181 Wash. 207, 42 P. 2d 806. See 6 Williston on Contracts, Rev. 
ed., §§ 1893, 1911; Brannan, N. I. L., 6th ed., 1041-1043. There was 
evidence for the jury upon the question whether the alterations were 
fraudulently made. It could have been found that they were made in 
accordance with the practice of the defendant for the purpose of indi- 
cating to its officers and employees the amount of interest that the 
plaintiff would be expected to pay upon his notes; that interest cards 
were sent to the plaintiff upon which the interest at the rate of six 
per cent appeared; that the defendant regarded the changes as memo- 
randa for its purposes in relation to the indebtedness of the plaintiff to 
it; and that there was no fraudulent intent. ‘This evidence was to be 
weighed by the jury with the fact of the alteration itself. Grapes v. 
Rocque, 97 Vt. 531, 539, 124 A. 596; Croswell v. Labree, 81 Me. 44, 
46, 16 A. 331, 10 Am. St. Rep. 238; Valvano v. Valvano, 117 N. J. L. 
211, 187 A. 190. We think the case is distinguishable from cases like 
Sherman v. Connecticut Mutual Life Ins. Co., 222 Mass. 159, at page 
160, 110 N. E. 159, 160, where the court said: “The fraudulent alter- 
ation . . . by Williams of one of the genuine notes by trebling its face 
destroyed the value of that note in his own hands. . . . The fraudu- 
lent alteration of the note . . . not only destroyed its validity, but 
extinguished the maker’s obligation te pay the consideration given for 
that note.” The case at bar is distinguishable from Wheelock v. 
Freeman, 13 Pick. 165, 283 Am. Dec. 674, for in that case it was held 
that it followed as a conclusion of law that the alteration was 
fraudulent. 

4. We, therefore, have a case where (1) there are material altera- 
tions of the notes in question; (2) the plaintiff may have assented to 
them; (3) they may have been made without fraudulent intent, the 
plaintiff not assenting; (4) they may have been made with fraudulent 
intent, the plaintiff assenting; and (5) they may have been made with 
fraudulent intent, the plaintiff not assenting. Except for the question 
of the alterations being material, all the other issues involved were for 
the jury, and it follows that a verdict could not have been directed for 
the plaintiff, and also that there was error in directing a verdict for 
the defendant. 

Inasmuch as there must be a new trial, it may be well to point out 
that in an action of tort, where there has been a wrongful conversion 
of pledged property, the defendant has an interest in the property to 
the extent of the sum due for which the property was held as secu- 
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rity, and, as against the defendant, the plaintiff to that extent is not 
entitled to compensation. The pledgor, in such circumstances, may 
recover the fair market value of the pledged property less the amount 
of the debt for which it was pledged. Briggs v. Boston & Lowell Rail- 
road, 6 Allen 246, 253, 83 Am. Dec. 626; Farrar v. Paine, 173 Mass. 
58, 59, 53 N. E. 146, and cases cited; Whitman v. Boston Terminal 
Refrigerating Co., 233 Mass. 386, 391, 124 N. E. 43, and cases cited. 

The plaintiff’s exception to the denial of his motion for a directed 
verdict is overruled, and his exception to the allowance of the defend- 
ant’s motion for a directed verdict is sustained. 





BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


PRESUMPTION OF GENERAL DEPOSIT 


Williams v. Dickenson County Bank, Supreme Court of Appeals of 
Virginia, 7 S. E. Rep. (2d) 885 


In the absence of a clear agreement to the contrary, express or 
implied, a deposit is presumed to be a general deposit, even though 
the bank may know that the deposit is to be used for a particular 
purpose. 

One Davis had a time certificate of deposit in the defendant 
bank for $2,000. The president of the bank agreed to give Davis a 
new time certificate for $600 and release $1,400 to his checking 
account, from which he could pay the purchase price of certain land. 
The land was sold to Davis by the court in satisfaction of a lien 
and through its special commissioner who collected the entire pur- 
chase price of $1,375 and deposited it in the defendant bank to his 
credit as special commissioner. Eight days after the deposit was 
made and before any of the $1,375 had been drawn out, the bank 
was placed in the hands of a receiver. The commissioner contended 
that he was entitled to a preference as to the $1,375 as against the 
general creditors of the defendant bank. 

It was held that the funds did not constitute a special deposit 
and hence the commissioner or the beneficiaries of the funds were 
not entitled to priority in the bank’s receivership. The commissioner 
deposited the purchase price of the lands sold at the judicial sale 
with intention that the deposit should become part of the bank’s gen- 
eral funds and hence the relationship of debtor and creditor was 
created. Though the bank knew that the funds were to be used 
for a particular purpose, they were still considered a general de- 
posit so long as the depositor assented to their being commingled 
with general funds. 


Appeal from Circuit Court, Dickenson County; A. A. Skeen, Judge. 
Proceeding in the matter of the receivership of Dickenson County 
Bank, Inc., wherein W. R. Williams and another filed petition to have 
particular amount declared a trust fund or special deposit and to be 
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granted priority in distribution of bank’s assets. From a decree dis- 
missing the petition, petitioners appeal. 

Affirmed. 

S. H. & Geo. C. Sutherland, of Clintwood, for appellants. 

Roland E. Chase, of Clintwood, for appellees. 

GREGORY, J.—A lien creditors’ suit was instituted against Draton 
Hill and others to subject certain lands to the satisfaction of obliga- 
tions due by the landowners. The lands were regularly sold to one 
George Davis by the court through its special commissioner, G. Mark 
French, who collected on March 19, 1931, the entire purchase price of 
$1,375 and deposited it in the Dickenson County Bank, Inc., to his 
credit as special commissioner. The details of this transaction were as 
follows: Davis, the purchaser, had a time certificate of deposit in the 
defendant bank for $2,000, and the president of the bank, W. W. Press- 
ley, agreed to give Davis a new time certificate for $600 and release 
$1,400 to his checking account, from which he could pay the purchase 
price. Davis then gave G. Mark French, special commissioner, his check 
for $1,375, which French deposited to his account in the defendant 
bank. That these details were significant will appear later. 

On March 27, 1931, just eight days after the deposit was made and 
before any of the $1,375 had been drawn out, the bank was placed in 
the hands of: a receiver. It is estimated now that there will be a divi- 
dend to general depositors of only ten per cent. 

The purchase price of $1,375 was sufficient to pay the lien creditors 
and leave a substantial balance for Draton Hill. The appellants are 
Dr. W. R. Williams, in his own right and as assignee of Dr. J. C. Suth- 
erland, and Draton Hill. They were among the beneficiaries of the 
fund, and filed their petition in the pending receivership cause, the 
purpose of which was to wind up the affairs of the Dickenson County 
Bank, Ine. The petitioners asked that the court declare the $1,375 a 
trust fund or a special deposit. They also asked that they be granted 
priority in the distribution of the assets of the bank. The court below, 
after due consideration, declined to grant the prayer of the petition and 
dismissed it. From the decree carrying into effect that decision the 
present appeal was allowed. 

The appellants also assert that the officers of the bank knew that 
G. Mark French, special commissioner, turned the $1,375 over to the 
bank to be held by it as a mere custodian pending certain litigation and 
that it was intended to be disbursed to certain designated creditors whose 
debts had been scheduled and approved in the suit, and among whom 
were the appellants. In other words, it was claimed that the $1,375 
was a special deposit and entitled to a preference. 

When the officers of an insolvent bank, with knowledge of the in- 
solvency, receive from one of its customers a deposit, they are guilty of 
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fraud and the bank becomes a constructive trustee of the deposit. The 
depositor may recover the deposit, if it can be identified, or if it can- 
not be identified, he may recover its equivalent. Pennington v. Third 
National Bank, 114 Va. 674, 77 S. E. 455, 45 L. R. A., N. S.. 781; First 
National Bank v. Commercial Bank & Trust Co., 163 Va. 162, 175 S. BE. 
775. 

Did the officers of the Dickenson Bank, Inc., have knowledge of the 
bank’s insolvency when it received the deposit from G. Mark French, 
the special commissioner? The appellants rely entirely upon one cir- 
cumstance to sustain their charge of knowledge on the part of the offi- 
cers. That circumstance was that eight days after the bank received 
the deposit it was closed and placed in the hands of a receiver and was 
so hopelessly insolvent that it is not likely to pay more than ten per 
cent to its general depositors. It is argued that a bank so insolvent 
just eight days after the deposit was made must have been insolvent 
when it received the deposit and that this fact was bound to have been 
known to the officers when they accepted the deposit. 

The depositions of the witnesses, including officers and directors of 
the bank, disclose that they had no actual knowledge of the bank’s in- 
solvency. There is no testimony which establishes that they knew of its 
imminent failure. The witnesses testified that they thought the condi- 
tion of the bank was improving. 

The trial court after a consideration of the evidence found that no 
fraud was committed by the officers of the bank in receiving the deposit 
and in our opinion that finding is amply supported by the evidence. 

It is earnestly contended by appellants that the funds deposited by 
G. Mark French, special commissioner, constituted a special deposit, and 
must hence be returned to him in full for their benefit. 

A special deposit is one in which the ownership does not pass from 
the depositor to the bank. It is closely akin to a bailment, and must be 
distinguished from a general deposit. The latter, when made, leaves 
the depositor with only a claim to an amount equivalent to the deposit, 
the actual funds deposited having become the property of the bank, to 
be used as the bank sees fit. It is in this transaction of general deposit 
that the familiar relationship of debtor-creditor arises between bank 
and depositor. 

In the absence of a clear agreement to the contrary, expressed or 
implied, a deposit is presumed to be a general deposit. This is true 
even though the depositor styles himself a fiduciary and the funds are 
credited to a separate fiduciary account. It is true even though the 
funds are known by the bank to be trust funds, and is likewise true even 
if the funds are to be used for a particular purpose, so long as the de- 
positor assents to their being commingled with the general funds of the 
bank. 
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In order to overcome this presumption, evidence must be adduced 
that the depositor and the bank were agreed that the bank was to have 
no right to use the funds but should hold them for specific repayment 
to the depositor or to those whom he should designate. United States 
Fidelity & Guaranty Co. v. Carter, 161 Va. 381, 170 S. E. 764, 90 
A. L. R. 191; Board of Supervisors v. Prince Edward-Lunenburg County 
Bank, 188 Va. 333, 121 S. E. 908, 37 A. L. R. 604; 7 Am. Jur. Banks, 
§§ 418, 419; 9 C. J. S., Banks & Banking, § 274. 

All the evidence with reference to the banking transaction in ques- 
tion points clearly to the fact that Pressley, the president of the bank, 
wanted the money left in the bank so as to be available for general 
banking purposes. It had been so available when represented by Davis’ 
time certificate, and the whole upshot of the dealings between Pressley, 
Davis, and French was that the funds should merely be shifted from 
one depositor (Davis) to another (French). The funds represented by 
the time certificate could be withdrawn only on thirty days’ notice, and 
it appears that Pressley was willing immediately to release part of this 
certificate only if the funds so released should be paid over to French 
and by him deposited in the bank. Hence there was no conceivable in- 
tention to earmark these funds and retire them from active use. Press- 
ley’s uncontroverted testimony was that ‘‘we would use it like any other 
deposit until he (French) called for it.’’ French testified that Pressley 
agreed to the transaction on condition that he (French) would ‘‘help 
them by letting it lay in the Dickenson County Bank,’’ and further 
that ‘‘the bank would appreciate it.’’ Here there is a well-expressed 
intention that the deposit should become part of the general funds of 
the bank, and it is clear that the relationship entered into was that of 
debtor and creditor. 

The action of the court below in dismissing appellants’ petition was 
correct, and its decree is here affirmed. 

Affirmed. 


ABSOLUTE GUARANTOR OF NOTE NOT 
ENTITLED TO NOTICE 


Perry v. Cohen, Supreme Court of Errors of Connecticut, 11 Atl. Rep. 
(2d) 804 


Where the guaranty of a note is absolute it is the duty of the 
guarantor to ascertain fact of nonpayment of note and no notice to 
him of any kind is necessary. Even though a notice to him might 
have prevented loss to him, this circumstance would be no defense. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§620, 683. 
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Appeal from Superior Court, New Haven County; Edward J. Quin. 
lan, Judge. 

Action by Walter Perry, receiver, against J. H. Cohen on a guar. 
anty of a promissory note. The case was tried to the court. Judgment 
for plaintiff for the amount of the note without interest, and both 
parties appeal. 

No error on defendant’s appeal and error on plaintiff’s appeal and 
judgment directed. 

Robert M. Dowling, Asst. Atty. Gen., and Francis A. Pallotti, Atty. 
Gen., for plaintiff. 

Albert J. Merritt, of Bridgeport, for defendant. 


BROWN, J.—The complaint alleged that on November 2, 1931, for 
value received, the Standard Stool Company, by its note, promised to 
pay to the order of the Broadway Bank and Trust Company, four 
months after date, $1,900 with interest, and that before delivery of the 
note to the Trust Company, the defendant, for value received, guar- 
anteed payment of it, waiving demand of payment and notice of non- 
payment and of protest; that the note has:not been paid; and that the 
plaintiff as the qualified successor receiver is the holder. These facts 
are not in dispute, but the defendant contends that the plaintiff’s right 
to recover is barred by laches. The court rendered judgment for the 
plaintiff in the amount of $1,944.70, overruling this claimed defense 
of laches and also the plaintiff’s claim to interest to the date of judg- 
ment. Both parties have appealed. 

Whether laches constituted a potential defense to this action is de- 
termined by the nature of the defendant’s obligation as guarantor of 
the note in suit. By his express undertaking ‘‘for value received’’ to 
‘‘ouarantee the payment of the within note,’’ the defendant became an 
absolute guarantor. Savings Bank of New Britain v. Weed, 121 Conn. 
414, 415, 420, 185 A. 571, 572. Therefore, when the note was not paid 
on March 2, 1932, when by its terms it was due, the defendant became 
primarily obligated to the payee as his debtor. As the court said of 
such a case in Page Trust Co. v. Wachovia Bank & Trust Co., 188 N. C. 
766, 770, 125 S. E. 536, 587, 37 A. L. R. 1368, ‘‘Upon default of the 
maker or indorser to pay the note promptly at maturity, the guarantor 
became liable to the holder, and the relation of debtor and creditor was 
at once established between the guarantor and the holder of the note.’’ 
Furthermore, as was said by this court of an absolute guaranty of a 
note: ‘‘Upon non-payment at maturity it became, and has since con- 
tinued to be, their [the guarantors’] duty to go to the holder and pay 
it, and this without demand or notice.’’ City Savings Bank v. Hopson, 
53 Conn. 453, 455, 5 A. 601, 602. In such a case there is no burden upon 
the holder of the note to do anything as regards the guarantor, but the 
burden is on the latter to ascertain the fact of nonpayment and take 
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Stearns, Suretyship 





the necessary steps to protect his other interest. 
(4th Ed.) § 67. 

Thus, in Hungerford v. O’Brien, 37 Minn. 306, 34 N. W. 161, the 
situation was that the guarantor had no notice of the nonpayment of 
the note; the maker was solvent at maturity and insolvent when the 
guarantor learned of nonpayment; and by lack of notice to the guar- 
antor he lost his recourse against both maker and a prior indorser; but 
the court held that this was no defense, saying: ‘‘The liability of the 
guarantor thus becoming absolute by the nonpayment of the note, the 
neglect of the holder to pursue such remedies as he might have against 
the maker (the guarantor not having required him to act) would not 
discharge the already fixed and absolute obligation of the guarantor, 
nor would neglect to notify the guarantor of the non-payment have such 
effect.’? To the same effect is Brown v. Curtiss, 2 N. Y. 225, 230. The 
basis of the defendant’s claim of laches in the present case is that the 
plaintiff as holder of the note should have acted to put the defendant 
on notice long before he did, so that he might have recouped his dam- 
ages from his co-guarantor Levine who had promised to protect him 
from loss on the guarantee. Since, under the principles above stated, 
no such obligation rested upon the plaintiff, if it appeared, as it does not 
on this record, that his failure to take any steps against the defendant 
had led to loss by the latter of some right of recourse against another, 
that would be no defense. Primarily obligated to the plaintiff as he 
was, he could no more claim laches than could any other debtor. Laches 
did not constitute a defense to this action. 

The plaintiff claimed to be entitled to interest at 6 per cent. per 
annum from the date of the making of the note, November 2, 1931. The 
judgment was for $1,944.70, which included interest only to the date of 
maturity, March 2, 1932, the court refusing to award interest for the 
period subsequent to that date, on the ground that the defendant as a 
guarantor was entitled to notice of the maker’s default followed by a 
refusal on his own part to pay, before interest could be charged against 
him. The note called for the payment of $1,900 ‘‘with interest.’’ Since 
the rate was not specified, this meant interest at the rate of 6 per cent 
per annum. General Statutes, § 4729. ‘‘ ‘Interest, by our law, is al- 
lowed on the ground of some contract, express or implied, to pay it 

..’’? Healy v. Fallon, 69 Conn. 228, 235, 87 A. 495, 497. Under 
the circumstances, the defendant by guaranteeing ‘‘payment of the 
within note’’ expressly contracted in the event of the maker’s default 
to pay the note according to its terms, which included interest as well 
as principal. Bernd v. Lynes, 71 Conn. 733, 735, 43 A. 189; Beardsley 
v. Hawes, 71 Conn. 39, 43, 40 A. 1043. As already stated, the defend- 
ant’s indorsement as worded constituted an absolute guaranty of the 
note. Savings Bank of New Britain v. Weed, supra. Notice to the 
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defendant of the maker’s default, therefore, was not a prerequisite to 
recovery by the plaintiff upon the defendant’s undertaking. Id.; Higin. 
botham v. Manchester, 113 Conn. 62, 72, 154 A. 242, 79 A. L. R. 85. 
The defendant’s undertaking was not to pay a stated sum and no more 
but to pay the amount of the note plus interest. In such a ease the 
damages recoverable against the guarantor are the amount due on the 
obligation. 12 R. C. L. 1096, § 51. And this includes interest. Shelton 
v. French, 33 Conn. 489, 496; Cooper v. Page, 24 Me. 73, 77, 41 Am. 
Dec. 371; Birken v. Tapper, 45 S. D. 600, 605, 189 N. W. 698, 24 A. L. R. 
832; Bank of South Carolina v. Knotts, 10 Rich., S. C. 543, 546, 70 
Am. Dec. 234; New Orleans v. Clark, 95 U. S. 644, 651, 24 L. Ed. 521; 
24 Am. Jur. 925, § 78. See also 28 C. J. 966. The court erred in not 
allowing the plaintiff interest to the date of judgment. 

There is no error on the defendant’s appeal. There is error on the 
plaintiff’s appeal, the judgment is set aside and the Superior Court is 
directed to enter judgment for the plaintiff for $1,900 with interest 
from November 2, 1931, to the date of judgment. 

In this opinion, the other judges concurred. 


CHECK ON INSUFFICIENT FUNDS 


State v. Trogstad, Supreme Court of Utah, 100 Pac. Rep. (2d) 564 


The issuing of a check under an agreement to defer presentation 
until the drawer has sufficient funds on deposit to meet it does not 
constitute the offense of drawing and uttering a check on insufficient 
funds, with intent to defraud. Utah Rev. St. 1933, Title 103, Chapter 
18, See. 11. 

A borrower drew a check on her bank for $300 payable to her 
lender. The latter knew that there were no funds available for pay- 
ment of the check immediately, when she received the $300 check, 
and that it was to be held for a few days until it was good. The 
check was not presented for payment until three months after it was 
drawn. No payment was made on the check, as the account had been 
closed by the act of the bank previous to the drawing of the check. 
The depositor was then convicted of the crime of drawing and utter- 
ing a check on insufficient funds, with intent to defraud. 

On appeal, however, the court found that inasmuch as the bor- 
rower intended to make the check good in the future, this rebutted 
any idea that the check was delivered as a check with intent to 
defraud in violation of the Utah criminal statute concerning bad 
checks. The borrower treated the check as a promise to pay in the 
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future rather than as a check. Inasmuch as the essence of the offense 
under the statute is that the injured party must have relied upon 
some false and deceitful pretense of the accused, the essential element 
of fraud is wanting if the receiver accepted the check as evidence of 
a loan. Accordingly, the conviction was reversed. 


Appeal from District Court, Salt Lake County, Third District ; 
M. J. Bronson, Judge. 

Edith Trogstad was convicted of having drawn, uttered or delivered 
a check willfully and with intent to defraud and knowing that there 
were neither sufficient funds nor credit with the bank for payment, and 
she appeals. 

Conviction set aside with directions. 

Charles D. Moore and Ray 8. McCarty, both of Salt Lake City, for 
appellant. 

Joseph Chez, Atty. Gen., and Zelph S. Calder, Asst. Atty. Gen., for 
respondent. 


MOFFAT, C. J.—Edith Trogstad is charged by the information with 
violating Section 11 of Chapter 18, Title 103, R. S. U. 1933. The statute 
reads: 

‘‘Any person who, for himself or as the agent or representative of 
another or as an officer of a corporation, willfully, with intent to 
defraud, shall make or draw or utter or deliver any check, draft or 
order for the payment of money upon any bank or other depository, or 
upon any firm or corporation, knowing at the time of such making, 
drawing, uttering or delivery that the maker or drawer has not sufficient 
funds in or eredit with such bank or other depositary, person, firm or 
corporation for the payment of such check, draft or order in full upon 
its presentation, although no express representation is made with refer- 
ence thereto, is, in the event the amount of such check, draft or order 
does not exceed $50, guilty of a misdemeanor, punishable by imprison- 
ment in a county jail not exceeding six months or by a fine not exceed- 
ing $299, and in the event the amount of such check, draft or order 
exceeds $50 in amount, is guilty of a felony, punishable by imprisonment 
in a county jail for not more than one year or in the state prison for 
not more than three years. 

“‘The making, drawing, uttering or delivering of such check, draft 
or order as aforesaid shall be prima facie evidence of intent to defraud. 

‘‘The word ‘credit’ as used herein shall be construed to mean an 
arrangement or understanding with the bank or depositary, or person, 
firm or corporation, for the payment of such check, draft or order.’’ 

A check, dated June 14, 1938, drawn on the First Security Trust 
Company in the sum of $300, is alleged to have been given to Mrs. E. O. 
Frakes in violation of the statute. A plea of not guilty was entered. 
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Trial to a jury was had. Before submission of the cause to the jury, 
a motion for a directed verdict in favor of the defendant was interposed. 
The grounds upon which the motion was based will be stated later. The 
motion was denied. The cause went to the jury. A verdict of guilty 
was returned. A motion for a new trial was interposed, overruled and 
after sentence, this appeal was made. Numerous errors are assigned. 
We shall discuss such of them as are material. 

The statute provides that there must be proved (a) an intent to 
defraud, and (b) a knowledge that the maker or drawer did not have 
(1) sufficient funds or (2) credit with the bank for payment. The 
essence of the charge is that the injured party must have relied upon 
some false and deceitful pretense. The check must have been drawn, 
uttered or delivered willfully and with the intent to defraud and know- 
ing there was neither sufficient funds nor credit with the firm or person 
upon whom it was drawn. 


The specific intent to defraud must be found from the evidence. 
Such intent must be shown to exist in the mind of the maker or drawer. 
Intent may be found from the circumstances. Reliance by the receiver 
of the check, draft or order upon the representations made at the time 
of the transaction and damage resulting therefrom are elements of the 
fraud. If the receiver accepted the check, draft or order as evidence 
of a loan, an essential element of fraud would be wanting. In the instant 
case, there is evidence that the transaction was one between a borrower 
and a lender. 

Mrs. Frakes knew that there were no funds available for payment 
of the check immediately, when she received the $300 check, but that 
it was to be held for a few days until it was good. This is in accord with 
Mrs. Frakes’ own testimony. She held it for some time and tried to 
collect upon it. In other words, Mrs. Frakes treated the check as a 
promise to pay in the future, rather than as a check. This rebuts any 
idea that the check was delivered as a check with intent to defraud. 

On cross examination of Mrs. Frakes, it was attempted to establish 
other transactions relating to credits by presenting in evidence other 
checks on another bank, drawn when there was not sufficient funds to 
pay the checks. 

The defendant took the witness stand in her own behalf and testified 
that the check was given as a memorandum of indebtedness. Other 
checks were offered by the defendant for the purpose of showing that 
such check was given as evidence of a debt and for the purpose of 
establishing the claimed defense; that of a creditor-debtor relationship. 
The state offered in evidence, and they were received, checks signed by 
the defendant given to other individuals on other banks which had not 
been honored because of insufficient funds. It is contended the court 
erred in allowing the introduction in evidence of these other transactions. 
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Such evidence may be received if it is so related to the transaction 
in question as to be material to show intent in the offense charged or 
is so intimately related to it as to be a part of the transaction. Such 
was the situation in the case of State v. Gillies, 40 Utah 541, 123 P. 93, 
43 L. R. A., N. S., 776. This court stated therein that the general rule 
was that when a complete account of a transaction involved cannot be 
given without also showing the other transaction, and when the two are 
inseparably connected then the proof: of one involves the other. There 
was no connection between the check issued to Mrs. Frakes and the 
other checks to other parties on other banks. On the prosecution for a 
particular crime, evidence which tends to show that the accused com- 
mitted another crime, independent of that for which he is on trial, even 
of the same sort, is inadmissible. There are exceptions to the general 
rule, carnal knowledge cases being one. In re Sadleir, Utah, 85 P. 2d 
810, on rehearing 94 P. 2d 161, and eases cited. 

We shall consider one further question. Did the state submit suffi- 
cient evidence to sustain a conviction? It is contended that the state 
failed to prove that the defendant had no credit to meet the check upon 
its presentation to the bank or upon the date it was issued. The check 
was drawn June 14, 1938, and was not presented for payment until 
September 25, 1938. The record discloses no direct proof that the 
defendant had no credit with the bank upon which the check was drawn. 
A representative of the bank identified the check and testified the account 
had been closed, not by the defendant but by the act of the bank during 
May, 1938, previous to the drawing of the check upon which the charge 
is based. 

No evidence was presented to the court as to credit. The evidence 
is that the bank closed the account on its own motion, following the 
usual procedure in such case by mailing a cashier’s check with a letter 
to the accused. There is no evidence Mrs. Trogstad knew that it had 
been closed or that she cashed the cashier’s check. The testimony as to 
no account was limited to a checking account as of the date the check 
was written. There was no evidence that there was no account in 
September when the check was presented. 

When it is proven that there is no account an inference may arise 
that there is no credit but a criminal conviction may not rest upon 
such inference alone. May the state rest when it has established there 
is no account? It must be shown, further, that there is no credit. There 
may be ‘‘no account,’’ or ‘‘insufficient funds’’ and yet there may be 
credit. This essential element was not proved. 


Other questions need not be discussed as we are of the opinion the 
motion for a directed verdict should have been granted. The judgment 
of conviction is set aside and the court is ordered to enter judgment as 
upon a directed verdict of not guilty. 
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DISCRETION OF FIDUCIARY TO SELL STOCK 
OF DECEDENT 


In re Shipley’s Estate, Supreme Court of Pennsylvania, 12 Atl. Rep, 
(2d) 343 


If a fiduciary receives ‘‘nonlegal’’ securities as part of the trust 
estate, he is vested by law with a measure of discretion and allowed 
to some extent to exercise his own judgment as to the wisdom of 
selling the securities under prevailing market conditions, but in the 
absence of exceptional circumstances, he should convert them 
promptly. 

At the time of her death on March 17, 1930, the principal asset 
of the decedent’s estate was 26 shares of stock of the Provident Trust 
Company of Philadelphia. Prior to the stock market crash the stock 
had varied in price from $800 to $900 a share. From April 17, 1930 
to September 17, 1938, at which latter date the stocks were sold, the 
market value ranged from $700 to $325 a share. During this in- 
terval the legatees received from the executor several letters which 
explained the situation of the estate due to the declining market 
value of the securities. The letters were acknowledged by answers 
but no protest was made concerning the retention of the securities. 
The lower court imposed surcharges upon the executor for the dif- 
ference between the sale price of the stocks constituting the estate 
one year after decedent’s death and the price actually received for 
the stock. 


On appeal however the surcharge imposed by the court below was 
found improper. The court said that ‘‘holders of stock which is 
basically sound and valuable are never inclined to sell that stock in 
a declining market, and it cannot justly be adjudged that the exe- 
eutor in not throwing the stock on the market was not honestly and 
properly exercising the discretion vested in it.’’ Considering the 
circumstances present the executor showed the ‘‘common skill, com- 
mon prudence and common caution’’ required of those who admin- 
ister trust estates. 


—-~a a — ee oe oe Make a eo 


Proceeding in the matter of the estate of Susan G. Shipley, deceased. 
From a decree of the Orphans’ Court imposing certain surcharges upon 
the Provident Trust Company of Philadelphia, executor of the estate 
of Susan G. Shipley, deceased, the executor appeals. 

Decree reversed in part and record remitted, with directions. 

Thomas Raeburn White, Jr., of Philadelphia, Howard F. Troutman, 
of West Chester, and Thomas Raeburn White, of Philadelphia (White & 
Staples, of Philadelphia, of counsel), for appellant. 

Allen S. Olmsted, 2d, of Media, for appellee. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §504. 
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MAXEY, J.—The Provident Trust Company of Philadelphia, exe- 
cutor of the Estate of Susan G. Shipley, deceased, appealed from the 
decree of the Orphans’ Court of Chester County imposing certain sur- 
charges upon appellant, on account of its failure to convert and pay 
over the assets of decedent’s estate within one year after her death. 

Susan G. Shipley died on March 17, 1930, and at the time of her 
death owned certain stocks, the principal item being twenty-six shares 
of stock of the Provident Trust Company, and a small house in Phila- 
delphia. The personal estate was appraised at $38,692.08, without de- 
duction for expenses or debts. The will provided for sixteen pecuniary 
bequests totaling $35,900, of which one bequest of $500 lapsed. The 
net estate was insufficient to pay all the legacies in full and the Provi- 
dent Trust Company, the executor, decided against immediate liquida- 
tion. In 1937 liquidation was had upon the demand of certain legatees. 
The amount realized proved to be insufficient to pay all the legacies in 
full, and four out of the fifteen surviving legatees then filed exceptions 
to the account, alleging, inter alia, that the accountant was negligent 
in failing to make distribution within one year after the death of the 
decedent. The account was thereupon referred to J. Paul MacElree, 
Esq., auditor. He filed a report refusing any surcharge because, as 
stated, in his report, ‘‘the pecuniary legatees, commencing in November 
1931, saw fit to acquiesce in the delay.”’ 

Exceptions were filed to the auditor’s report and the court below 
held that the acquiescence of exceptants in November and December, 
1931, in a postponement of liquidation, did not absolve the accountant 
from negligence in not liquidating the estate in March, 1931, one year 
after the death of the decedent. The court below found that there was 
no fraud or gross negligence, and that accountant exercised its honest 
discretion, but failed in the exercise of common prudence and common 
caution in not selling the stocks which constituted the bulk of this es- 
tate at the end of one year from decedent’s death. The court below 
imposed surcharges upon accountant for the difference between the 
sale prices of the various stocks constituting the estate on March 17, 
1931 (one year after decedent’s death), and the prices actually received 
for such stocks when sold in 1938. 

The law applicable to cases of this character has frequently been 
stated by this court. One of the most recent of our judicial expressions 
on this subject is found in Re Seamans’ Estate, 333 Pa. 358, 363, 5 
A. 2d 208, 211, 122 A. L. R. 793, where Mr. Justice Stern, speaking for 
this court, said: ‘‘If a fiduciary receives nonlegal securities as part of 
the trust estate, he is vested by law with a measure of discretion and 
allowed to some extent to exercise his own judgment as to the wisdom 
of selling the securities under prevailing market conditions. However, 
in the absence of exceptional circumstances, he should convert them 
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promptly.’’ In a footnote to that opinion the following is quoted from 
Restatement of Trusts, sec. 230, comment b: ‘‘The question in each case 
is whether under all the circumstances the trustee acted with prudence 
in delaying the sale.’’ 

As each case is in its circumstances sui generis, the decision must 
depend on the circumstances, and for this reason, seldom, if ever, is 
the decision in one case an absolutely controlling precedent when an- 
other arises. In the instant case the circumstances are as follows: At 
the time of decedent’s death her personal estate was valued at $38,692.08. 
The principal asset of her estate was twenty-six shares of stock of the 
Provident Trust Company of Philadelphia. The executor was justified 
in considering this stock a sound, non-speculative security. Though 
there had been an unparalleled decline in the value of nearly all secu- 
rities in the historic stock market crash of October 29th, 1929, yet six 
months after this crash this stock was selling at $700 a share. In 1929 
before the crash this stock had ranged in market value from $800 to 
$900 a share. That even after the 1930 crash the stock had still such a 
high market value indicates a resistance to decline which would natu- 
rally generate in all interested parties confidence in the stock’s basic 
worth. 

Secondly, it is a matter of common knowledge that it was generally 
believed after the 1929 violent crash in values that stocks which had 
underlying worth would recover some part of the ‘‘market value’’ wiped 
out so suddenly in the panic. Scarcely anyone had the clairvoyance to 
see that the second decline in stock values while ‘‘cushioned’’ over a 
longer period would be even greater than in the sudden decline in 1929. 

Third, that the now excepting legatees shared the optimism of the 
officers of the Provident Trust Company in respect to this stock and 
acquiesced in their judgment in retaining it, is amply evidenced in this 
record. The learned auditor aptly states in his painstaking opinion: 
‘*TIn a long series of letters set out at length in the record, the pecuniary 
legatees, commencing in November, 1931, saw fit to acquiesce in the 
delay [in liquidation]. . . . Here, to be sure, there was no request by 
the legatees, but there was unqualified acquiescence.’’ The auditor 
quoted with approval the opinion of Judge Penrose in Donnelly’s Es- 
tate, 8 Pa. Dist. R. 182, in which that eminent Judge of the Orphans’ 
Court declared that ‘‘the duty of an executor to file an account at the 
expiration of a year does not imply or involve the duty of converting 
assets of the estate into cash, if there is a reasonable belief that by 
holding them a sacrifice can be avoided; and in this respect more lati- 
tude is allowed as against legatees than where the rights of creditors are 
affected.’’ 

The record supports the auditor’s factual finding of acquiescence. 
On November 28, 1931, the executor wrote a letter to Miss E. C. Winn 
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(who subsequently assigned her legacy of $7,500 to Elizabeth Richards 
and Winifrede Richards Devan in equal proportions; these are now 
among the exceptants to the executor’s account). The letter to Miss 
Winn reads as follows: ‘‘The situation in Miss Shipley’s Estate briefly 
is, as follows: The balance of the assets consists of a piece of real estate 
which was taken over when it became necessary to foreclose a mort- 
gage; a $1,000 bond and some stock of the Westmoreland Coal Com- 
pany, Westmoreland, Inc., and the Provident Trust Company of Phila- 
delphia. In view of the depressed condition of real estate in Philadel- 
phia and vicinity it seems impossible at this time to dispose of the prop- 
erty and indeed we have been unable to rent it. The stock of Provi- 
dent Trust Company, like all bank and trust company stocks, is selling 
at a very low figure and if we should at this time sell the real estate at 
forced sale and the securities at present market prices, it is probable we 
would realize only about half of the amount necessary to pay the residue 
of the legacies. It was for this reason it seemed to us, and counsel 
agrees with us, it would be better to postpone the payment of the leg- 
acies waiting for better conditions both in the real estate and stock 
markets.’’ This letter was in answer to Miss Winn’s inquiry of No- 
vember 25th. She was apparently satisfied with the reply she received. 
On December 2, 1931, the Provident Trust Company wrote a letter to 
the now exceptant Catharine Cox, who was left a legacy of $7,500, 
identical in the foregoing quotations with the letter written to Miss 
Winn. Mrs. Cox replied under date of December 11, 1931, as follows: 
‘‘Thanks for your informing letter in regard to the legacy left me by 
my cousin, Susan G. Shipley. I hope the New Year may see better 
conditions prevailing.’’ Letters similar to those sent to Miss Winn and 
Mrs. Cox were sent to the other legatees under the will. One of the 
recipients of these substantially identical letters was Catharine Cox 
Miles (Mrs. Walter R. Miles), now an exceptant. She replied under 
date of January 14, 1932, to the Trust Company’s letter as follows: 
“‘T have your communication of December 14th, relative to the Susan 
G. Shipley No. 2 account. I am in agreement with your opinion that 
it is probably the best thing to postpone a settlement of the balance of 
the distribution of this estate until there is a better condition in real 
estate and stock markets. Thank you for your careful consideration of 
my interests in this matter.’’ On April 19, 1933, the Provident Trust 
Company sent the following letter to Thomas J. Richards, who had been 
bequeathed $7,500 under the will: ‘‘In December, 1931, you will recall 
we took up with you the question of whether we should hold the balance 
of securities in our possession or make distribution among the legatees 
in Miss Shipley’s Estate. Since that time there has been a further drop 
in security prices and we presume that the reasons which caused you 
to approve of our holding the securities at that time would continue at 
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present. We should be glad to hear from you promptly in regard to 
this and: shall understand that if no word is received that you will ap- 
prove the policy of continuing to hold the securities with the hope that 
there will be an increase in values later on.’’ On the same date similar 
letters were sent to legatees Miss Winn, Mrs. Cox and Mrs. Miles. Mrs, 
Miles replied: ‘‘Your proposal meets with my approval.’’ Mrs. Cox 
replied: ‘‘I do approve holding the securities, in hopes of some steady- 
ing of values.’’ Mr. Richards and Miss Winn did not reply. The 
Trust Officer in his letter of April 19th had said in effect that ‘‘no 
word’’ in reply would be interpreted as an acquiescence in the policy 
recommended. 

On May 8, 1936, a letter was received by the Trust Company from 
Walter P. Miles on behalf of Catharine C. Miles, in which he quotes a 
letter from his aunt, Mrs. Catharine E. Cox, expressing her preference 
for ‘‘Provident stock and cash to all cash’’ in making a settlement of 
the estate. Mr. Miles states in the letter that four legatees: Miss Rich- 
ards, for her father, Thomas J. Richards; Mrs. Catharine E. Cox; Dr. 
Anna Cox Brinton; and Dr. Catharine M. Cox Miles, ‘‘are willing to 
accept shares of Provident stock at the market value in place of cash,”’ 
in payment of the respective legacies. No complaint for failure to liqui- 
date was made to the executor until late in 1937. 

All of these legatees were sui juris. They knew that the Provident 
Trust Company stock, which was the principal recourse for the payment 
of their legacies, was being held for liquidation in a hoped-for more 
favorable market. From what they said in reply to the Trust Com- 
pany’s letters and from what they did not say, i.e., from their failure 
to protest against the retention of this stock, their complete acquiescence 
in the course of conduct they now complain of is the only inference 
that is legitimate and just. There is no rule of law which requires that 
an executor’s foresight must measure up to the standard of a legatee’s 
hindsight. This court has declared that ‘‘the rule with regard to the 
duty of a trustee, into whose hands investments made by the testator 
himself may come, differs very greatly from that which governs him 
in making his own investments [from the funds of his estate]. In the 
latter case he becomes liable if he deviates from the line marked out 
by the law, should a loss arise. In the former case much is left to the 
discretion of the trustee, and if in the honest and proper exercise of 
that discretion, he delays the realization, he may not be held liable for 
any loss arising from such delay’’: Coggins’ Appeal, 3 Walk. 426, 427. 

The court below places considerable emphasis upon the fact that the 
letters relied upon in support of the acquiescence pleaded were all writ- 
ten during a considerable period subsequent to one year from the date 
of decedent’s death. The court says that there ‘‘appears no evidence 
whatever of either acquiescence or approval by the legatees or except- 








THE BANKING LAW JOURNAL 541 


ants of the retention of the stock by the executor during any period 
prior to a period long after March 1931. . . . We find no acquiescence, 
approval or confirmation, in fact or law, of the retention by the exe- 
eutor of the stock in March, 1931.’’ It is true that it was not until 
November 28, 1931, a little more than one year and eight months after 
Miss Shipley’s death that the Trust Company sought the advice of the 
legatees in regard to the retention of this stock, but nowhere in the 
correspondence between the legatees and the executor do we find any 
complaint that the Provident Trust Company stock was not sold ex- 
actly one year after Miss Shipley’s death. Had it been sold exactly one 
year after her death it would have brought $80 a share less than it was 
selling for on the day of her death. One month later, i.e., in April 
1931, it would have brought $50 still less or $570 a share. In July 
1931, it would have brought $45 less or $525 a share. Holders of stock 
which is basically sound and valuable are never inclined to sell that 
stock in a declining market and it cannot justly be adjudged that the 
executor in not throwing the stock on the market was not honestly and 
properly exercising the discretion vested in it. Under all the circum- 
stances here present the executor was showing at the period in question 
the ‘‘common skill, common prudence and common caution’’ required 
of those who administer trust estates. That this stock which sold for 
$449 a share on September 17, 1931, sold for $539 a share five years 
later, indicates that the judgment of the officers of the Provident Trust 
Company, even when viewed retrospectively, was not so erroneous as to 
convict them of anything approaching supine negligence. 

Our conclusion as to the acquiescence of the legatees in the reten- 
tion by the executor of the stock of the Provident Trust Company ap- 
plies also to the retention of the 26 shares of the stock of Westmoreland, 
Inc., and the 26 shares of stock of Westmoreland Coal Company. 

The surcharge of the Trust Company sought by the exceptants is 
made up as follows: 

(A) Of credits totaling $6,428.05 on the sale and revaluation of the 
stock of the Provident Trust Company. 

(B) Of credits totaling $235.06 on the sale of certain stock of, re- 
spectively, the Westmoreland Coal Company and Westmoreland, Ine. 

(C) Of credits of $152.38 on the sale of Algoma Consolidated Cor- 
poration, Ltd. 

(D) Of credits taken in the account totaling $2,261.17 for executor’s 
commissions. 

The auditor dismissed these exceptions. 

After argument upon the exceptions to the auditor’s report, the 
court disallowed credit (A) in the amount of $5,648.05 and credit (B) 
in the amount of $181.31, but allowed credit (C) on account of the in- 
sufficiency of the evidence that the 22 shares of the stock in question 
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‘‘had a realizable market value at any time, when... the executor 
should have sold it,’’ and allowed credit (D) because of the absence of 
‘‘the penalizing elements of fraud, wilful default or of gross negligence 
or mismanagement.’’ 

The court added: (1) ‘‘All of the exceptions taken to the account 
and to the report of the auditor must be sustained, in so far as they 
relate to the retention of the stocks of the Provident Trust Company, 
the Westmoreland Coal Co., and the Westmoreland Inc.’’ (2) ‘‘No part 
of the costs shall fall upon the estate or the interest of the exceptants 
therein but the whole thereof should be imposed upon the executor.’’ 

The decree of the court below in respect to credits (A) and (B), 
supra, and in sustaining the exceptions just mentioned as (1), and in 
imposing the costs upon the executor, is reversed. The record is re- 
mitted for further proceedings in accordance with this opinion. The 
cost of the audit and the appeal are to be imposed on the four except- 
ants; no costs are to be imposed on the surviving legatees who filed no 
exceptions. 


COLLECTING BANK HELD LIABLE 


Bell v. Citizens National Bank of Elkins, Supreme Court of Appeals of 
West Virginia, 9 S. E. Rep (2d) 143 


A check payable to one Bell was given by him to his daughter 
to deposit to his credit. Inasmuch as the check was a United States 
government obligation, the payee was under the belief that his in- 
dorsement was not required. The daughter, however, indorsed the 
payee’s name without authority and obtained from the bank on 
account of the check part of the sum in cash and received in her own 
name a deposit credit for the balance. Subsequently the payee 
notified the bank of the unauthorized indorsement and of his owner- 
ship of the proceeds. Despite this notice the bank saw fit to pay the 
proceeds to the daughter. 

It was held that the bank was liable to the payee notwithstanding 
the fact that he did not bring proceedings to judicially determine 
ownership of the proceeds of the check prior to payment to the 
daughter. Being fully informed that there was a controversy between 
the payee and his daughter respecting the ownership of the fund, 
the bank should have brought in the parties under an interpleader. 
The statute requiring an indemnifying bond to be given to a bank 
by a person asserting a claim to a deposit therein credited to another 
person before the bank is required to hold the fund pending deter- 
mination of the ownership is not applicable where the bank was at 
fault in receiving the deposit. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §581. 
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Syllabus by the Court 


Where a collecting bank accepts a check bearing the unauthorized 
indorsement of the payee and collects the amount thereof, but before 
the bank pays it to the wrongful indorser the payee informs the bank 
of the unauthorized indorsement and of the payee’s ownership of the 
funds represented by the check, the bank holds the proceeds for the 
rightful owner and upon payment to such indorser the bank is liable 
to the payee for the amount thus collected and paid. 


Appeal from Cireuit Court, Randolph County. 
Suit by M. M. Bell against the Citizens National Bank of Elkins and 
others to impress a trust in favor of plaintiff upon a bank deposit, and 
to obtain a decretal judgment for the amount of the deposit. From a 
decree for plaintiff, the named defendant appeals. 

Affirmed. 

Cyrus 8S. Kump, of Elkins, for appellant. 

Arnold & Crawford and Joseph J. Madden, all of Elkins, for appellee. 


MAXWELL, J.—The purpose of this suit is to impress on a bank 
deposit a trust in favor of the plaintiff, and to obtain against both the 
bank and the alleged wrongful depositor a decretal judgment for the 
amount of the deposit. From a decree granting to the plaintiff the 
relief sought by him, the bank prosecutes this appeal. 

On May 5, 1936, there was regularly issued to the plaintiff, Martin M. 
Bell, in his abbreviated name of M. M. Bell, a check on the Treasury 
of the United States for $408.31 in payment of balance due Bell from 
the government for land which it had acquired of him in Randolph 
County. This check was presented at Citizens National Bank of Elkins, 
defendant, June 1, 1936, by the defendant, Lulu Gordon, adult daugh- 
ter of the plaintiff. When presented, the check bore on its reverse the 
purported indorsements of M. M. Bell and Lulu Gordon. She obtained 
that day from the bank on account of the check $13.31 in cash and 
received in her own name a deposit credit of $395. ; 

Lulu Gordon placed both indorsements on the check. She testified 
that her father authorized her to indorse his name thereon. This he 
denied. Further, she testified that in repayment of money which she 
had loaned him from time to time he gave her the check for her own use. 
He denied this and asserted that he did not owe her any money; that 
when he placed the check in her custody for deposit he did not indorse 
the check because he supposed that inasmuch as the check was a govern- 
ment obligation it would be considered as a ‘‘baby bond’’ and would not 
require indorsement. 

On June 1, 1936, after Lulu had left the home of her father the pre- 
ceding day in consequence of differences which had arisen between him 
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and her, he went to the bank and inquired of the cashier how the money 
had been deposited. Being informed by the cashier that with the excep. 
tion of the small initial withdrawal Lulu had deposited the money in her 
own name, the plaintiff thereupon notified the cashier that he (plaintiff) 
was the rightful owner of the proceeds of the check; that he had not 
indorsed the check and that the deposit had been wrongfully made in 
Lulu’s name. This appears from the testimony of both the plaintiff and 
the cashier, but they differ as to what the cashier said to the plaintiff 
about the matter, either on the occasion of the plaintiff’s first call at the 
bank or when he subsequently returned on one or more occasions. Bell 
gave testimony that on one of his visits to the bank the cashier said that 
‘‘the money would have to stay there until the court decided who was 
the proper owner of it.’’ And further: ‘‘He told me absolutely he 
wouldn’t pay my money out until personally directed by the court who 
was the proper owner of it.’’ The cashier’s testimony was that when 
the plaintiff called at the bank a short time subsequent to June 12 and 
inquired if the money was still there, he (cashier) informed him in the 
affirmative and stated that the bank ‘‘ would continue to hold the money 
until Mrs. Gordon’s trial was over and then there had to be some legal 
action taken to tie up the money in someone’s hands, or I was going to 
turn it over to Mrs. Gordon.’’ The cashier’s reference to a trial per- 
tained to a pending prosecution for embezzlement which had been insti- 
tuted against Lulu Gordon in connection with the check transaction. 

The plaintiff was arrested August 19, 1936, for alleged violation of 
federal penitentiary parole and was sent back to prison for completion of 
a sentence which had theretofore been imposed on him. He was not 
finally discharged from prison until October 17, 1937. Within a week 
(August 24 to 31, 1936), the bank paid checks drawn by Lulu Gordon 
in complete absorption of the fund in controversy. 

The trial chancellor reached the conclusion from the evidence that 
the plaintiff was not indebted to his daughter in any sum and that he 
did not give the check to her for her own use, but that he placed the 
check in her custody for the purpose of having the same deposited to his 
credit in the defendant bank. These findings of fact were warranted 
by the evidence and should not be disturbed on this review. 

When the check was presented by Lulu Gordon to the cashier of the 
bank June 1, 1936, he seems not to have given much concern to the pur- 
ported indorsement of the payee. The cashier testified: ‘‘When a cus- 
tomer makes a deposit of what we term ‘foreign check,’ a check on bank 
other than our own, we as a rule don’t bother with the indorsement of 
the payee of the check we just see that the depositor has indorsed the 
check.’’ This court does not undersand that the legal requirements are 
met in that manner. That under such procedure a bank’s risk is acute 
there can be no doubt. Thus, a textual summary: ‘‘If a negotiable in- 
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strument having a forged indorsement comes to the hands of a bank and 
is collected by it, the proceeds are held for the rightful owners of the 
paper, and may be recovered by them, although the bank gave value 
for the paper, or has paid over the proceeds to the party depositing the 
instrument for collection.’’ 1 Morse on Banks and Banking (6th Ed.), 
section 248 (b), p. 606. Consult: 5 Michie on Banks and Banking, 
p. 522; 6 Zollmann on Banks and Banking, page 465, § 4252. The hold- 
ings of the courts are clear and are in general accord on this principle. 
Farmer v. People’s Bank, 100 Tenn. 187, 47 S. W. 234; Allen v. Men- 
delsohn & Son, 207 Ala. 527, 93 So. 416, 31 A. L. R. 1063; First National 
Bank of Waycross v. Guaranty Life Ins. Co., 45 Ga. 289, 164 S. E. 212. 

The trial court made no specific finding on the question of forgery. 
However, the record warrants the conclusion that the name of plaintiff 
was indorsed on the check by Lulu Gordon and the proceeds diverted 
to her use without authorization by the payee. The fact that plaintiff 
placed the check in Mrs. Gordon’s possession with direction to deposit 
the proceeds to his credit in the bank does not take the case out of the 
operation of the principle stated above, in the absence of authorization 
to her to affix his indorsement thereon. Illustrative: California Stucco 
Co. v. Marine Nat’! Bank, 148 Wash. 341, 268 P. 891, 67 A. L. R. 1531; 
United States Portland Cement Co. v. United States Nat’] Bank of 
Denver, 61 Colo 334, 157 P. 202, L. R. A. 1917A, 145; Atlantic Trust 
Co. v. Subseribers to Automobile Ins. Exchange, 150 Md. 470, 133 A. 
319; Bell-Wayland Co. v. Bank of Sugden, 95 Okl. 67, 218 P. 705; Uni- 
versal Carloading & Distributing Co. v. South Side Bank, 224 Mo. App. 
876, 27 S. W. 2d 768. Even if it be considered that the plaintiff’s plac- 
ing of the check in the custody of his daughter with instructions to make 
deposit in his name vested in her by implication the authority to indorse 
his name thereon, such implied authority was merely to enable her to 
make the deposit as directed. A bank can with much greater safety 
accept a supposed indorsement of a payee of a check for the purpose of 
making deposit to his own credit than it can accept such supposed in- 
dorsement as a general transfer or negotiation of the check. 

Grounding its position on the fact of Lulu Gordon’s deposit credit 
dating from June 1, 1936, the bank invokes Code, 31-8-28, whereof the 
emphasized portion reads: ‘‘No banking institution in this State, in- 
eluding national banking associations, shall refuse to honor any check or 
draft drawn by the person in whose name any credits for deposits stand 
on the books of the institution, because of any adverse claim to such 
credits by any other person, unless such adverse claimant shall execute 
to such banking institution a bond with sufficient penalty and with 
acceptable sureties, to indemnify such banking institution from any lia- 
bility, loss, damage, cost and expenses, which it may incur by holding 
such credits and refusing to honor the checks or drafts of the person in 
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whose name the credits stand. On the execution and delivery of such 
bond the banking institution shall hold the funds represented by such 
credits until the adverse claims of the parties thereto shall have been 
adjusted, or determined by a court of competent jurisdiction.’’ The 
trial chancellor expressed the opinion that this statute protects only 
banks which are not at fault, and having found that the defendant bank 
was at fault in entering the credit of deposit in the name of Lulu Gor- 
don, held the statute to be inapplicable herein. We approve this deduc- 
tion of the chancellor. Clearly, an essential condition precedent for the 
operation of the statute is that the bank shall be in rightful possession 
of the controverted deposit. 

Where, as in the instant case, the bank assumed a patent risk in ac- 
cepting the deposit in the manner in which it was made, and promptly 
thereafter the payee of the check notified the bank of his claim to the 
fund, the bank may not pay the money to the person in whose name the 
deposit was made, merely because of the fact of the deposit. It is true 
that Bell might have sued the bank, but his failure to do so did not oper- 
ate prejudicially to the bank. Being fully informed that there was 
controversy between the plaintiff and his daughter respecting the owner- 
ship of the fund, the bank could with propriety have brought in the par- 
ties under an interpleader. If the bank had held the deposit acquit of 
dereliction, the quoted statute would be applicable, and the burden 
would have rested on Bell to execute to the bank a bond as required by 
the statute, but because of its non-applicability, for the reasons set 
forth, the bank cannot be relieved of responsibility for not having ob- 
tained judicial determination of the rights of the parties before paying 
out the money to one of the claimants. 

We perceive no error in the chancellor’s decree, therefore it is 
‘affirmed. 


RIGHT OF SET-OFF BY JOINT DEPOSITOR 
AGAINST INSOLVENT BANK 


In re Heights Deposit Bank, Superior Court of Pennsylvania, 13 Atl. 
Rep. (2d) 78 


Where one had a deposit in an insolvent bank at the time it sus- 
pended, and said bank held against him a note not yet due, and he 
voluntarily paid his note, in ignorance of his right of set-off, he 
cannot recover back from the receivers of the bank the erroneous 
payment. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $812. 
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The maker of a note for $6,500, held by a bank in liquidation, 
had four deposit accounts bearing his name in the same bank, with 
balances totaling $9,268.69. Four days before the note became due, 
the bank allowed a set-off of three of the deposit accounts aggregat- 
ing $3,457.89, but refused as to the fourth account, which was an 
‘talternative’’ or joint account. Thereupon the maker paid $3,042.11 
in cash to the bank, which was the balance of his $6,500 debt after 
credit for the allowed set-offs. Subsequently, he obtained formal 
assignment of the other party interested in the joint deposit and 
then sought restitution of the $3,042.11 paid in cash on the ground 
that he had made a mistake in paying it and that the joint account 
should have also been applied by the bank to the payment of the 
balance of the note. 

It was held that the formal assignment obtained subsequent to 
the payment of the note did not entitle the maker to restitution of the 
sum paid. At the time that the maker asked to have the joint de- 
posit set off against his indebtedness he did not have the consent of 
the other party interested in the joint deposit. Furthermore, the 
payment made by him was entirely voluntary and with full knowl- 
edge of all the facts. A payment made under mistake of law in such 
circumstances is not adequate ground for relief. 


Proceeding in the matter of the liquidation of the Heights Deposit 
Bank. From a decision of the court of common pleas sustaining excep- 
tions filed by Morris Greenstein to the third and partial account of the 
receiver, John C. Bell, Jr., successor to R. W. Doty, secretary of bank- 
ing, as receiver, appeals, 

Reversed and exceptions to the account of the secretary dismissed. 

Leo W. White, of Pittston, for Closed Banks. 

John W. Lord, Jr., Sp. Dep. Atty. Gen., Orville Brown, Dep. Atty. 
Gen., and Claude T. Reno, Atty. Gen., for appellant. 
Arthur Silverblatt, of Wilkes-Barre, for appellee. 


STADTFELD, J.—This is an appeal by the Secretary of Banking 
from a decision of the Court of Common Pleas of Luzerne County, sus- 
taining exceptions filed by Morris Greenstein to the third and partial 
account of the Secretary’s administration as statutory receiver of the 
Heights Deposit Bank. The parties have filed an agreed statement of the 
facts of the case under Rule 56 of this court. 

As disclosed by the agreed statement, on September 23, 1931, the 
Secretary took possession of the bank and determined to liquidate same. 
On that date, Greenstein was indebted to the bank on his note for $6,500 
due November 22, 1931, and four deposit accounts bearing his name, 
with balances totaling $9,268.69, were carried by it. On November 18, 
1931, following demand for payment of his note, Greenstein requested 
that the four accounts be set off against it, to the extent of his debt 
thereon, $6,500. The Secretary of Banking allowed a set-off of: three 
of the deposit accounts aggregating $3,457.89, but refused as to the 
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fourth account, which was an ‘‘alternative’’ or joint account in the 
name of Ida Wiseman, Greenstein’s mother-in-law, or Morris Green- 
stein, which had a deposit balance of $5,810.80. In refusing to allow 
this set-off, the deputy receiver stated to Greenstein that he was not en- 
titled to the set-off under the rulings of the Banking Department, and 
in reliance thereon, Greenstein thereupon paid $3,042.11 in cash to the 
bank, which was the balance of his $6,500 debt after credit for the 
allowed set-offs. 

On September 29, 1932, the Secretary of Banking filed his first and 
partial account, of which action, Greenstein and his mother-in-law re- 
ceived due and timely notice. Neither filed any exception thereto and 
the court below confirmed the account absolutely on December 3, 1932. 
In this account, the Secretary reported (1) payment to him of Green- 
stein’s note for $6,500 on November 18, 1932; (2) allowance of set-offs 
for $3,457.89; (3) the deposit account for $5,810.80 to the credit of 
Ida Wiseman or Morris Greenstein; and (4) payment to them of two 
liquidating dividends totaling 25 per cent of $5,810.80, or $1,452.70. 

Thereafter, the Secretary filed a second and partial account and a 
supplement thereto on November 30, 1934, and January 15, 1935, re- 
spectively, to which Greenstein filed no exception, and these were con- 
firmed absolutely on March 25, 1935. Three additional liquidating divi- 
dends totaling 25 per cent to all depositors, including Wiseman-Green- 
stein for $1,452.70, were reported in a bulk figure in the second account. 

In December 1936, Morris Goldstein made demand on the Secretary 
for allowance of set-off of the Wiseman-Greenstein account, previously 
refused in 1931, and a refund of his payment of $3,042.11 less the over- 
payment of liquidating dividends which he had received in the interim 
since 1931, but the demand was refused. 


On December 24, 1937, the Secretary of Banking filed a third and 
partial account and on January 8, 1938, a supplement thereto. Morris 
Greenstein filed exceptions thereto based on the claim that he had made 
a mistake in paying the balance of $3,042.11 to the Secretary of Bank- 
ing on his note and in not insisting that the fourth deposit of $5,810.80 
in the name of himself or his mother-in-law be applied pro tanto to the 
payment of said balance of the note. He claimed that on account of 
said mistake and the refusal of the receiver so to apply the fourth de- 
posit, exceptant’s consequent payment of said balance of $3,042.11 with 
additional funds of his own, constituted an overpayment to the Secre- 
tary of Banking of exceptant’s debt, which overpayment exceptant 
claims amounts to $1,247.27, after giving credit for overpaid divi- 
dends received by exceptant and his mother-in-law, aggregating 
$1,794.84. After hearing held on the exceptions, the court below de- 
cided the case adversely to Greenstein and dismissed his exceptions, but 
upon oral motion, a re-argument was granted, after which Farrell, J., 
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rescinded his previous decision, sustained the exceptions and entered 
judgment for Greenstein in the sum of $1,247.27. This appeal followed. 

The court below, in its second opinion, after the re-argument, bases 
its decision on the depositary agreement signed by Morris Greenstein 
and Ida Wiseman at the time the account was opened in both names on 
June 11, 1930, which agreement, the court states, was not called to its 
attention at the time of the first argument. The agreement reads as 
follows: ‘‘It is agreed and understood that any and all sums that may 
from time to time stand on this account, to the credit of the undersigned 
depositors, shall be taken and deemed to belong to them as joint ten- 
ants and not as tenants in common, and in case of death of either, the 
Heights Deposit Bank is hereby authorized and directed to deal with 
the survivor as sole and absolute owner thereof. Witness our hands 
and seals this 11th day of June, 1930. (signed) Morris Greenstein; 
(signed) Ida Wiseman.”’ 

As to this agreement, the court below states, in its second opinion: 
“Tf the above quoted depositary agreement had been in evidence and 
called to our attention at the hearing and first argument, we would have 
been impelled to find that this was a joint account and that he had the 
right, when the bank closed, to have it set off agains his indebtedness to 
the bank; and that if he had pressed his right at the time, the receiver 
would have been obliged to allow the set-off.’’ It is in this conclusion 
that the court below erred. The court relied on the case of Jack v. 
Klepser, 196 Pa. 187, 46 A. 479, 79 Am. St. Rep. 699. The Supreme 
Court, in that case, in an opinion by McCollum, J., held that a joint 
claim may be set off by one of the owners in an action against him for 
his own proper debt, provided he has the express assent of his co-part- 
ners, and there are no third interests to be prejudiced. 

In the instant case, Morris Greenstein, at the time he asked to have 
the set-off allowed, did not have the assent of Ida Wiseman, his mother- 
in-law. The subsequent assent of Ida Wiseman, at the hearing on Mor- 
ris Greenstein’s exceptions, executed on August 16, 1938, dated and 
acknowledged on that day, of her interest in the joint deposit, did not 
alter the situation. In a supplemental memorandum submitted by 
counsel for appellee, attention is called to the testimony of appellee 
given at the hearing on August 16, 1938. He testified that Ida Wise- 
man had ‘‘indicated her willingness to allow this account to be offset 
against (his) individual liability.’’ This testimony obviously refers to 
the formal assignment of her interest in the deposit account, dated and 
acknowledged on the same day. It was obtained too late. 

Michie on Banking, Vol. 5, par. 159, states: ‘‘Where a depositor 
in a bank which has made an assignment requests the trustees to allow 
such deposit as a credit on a note due by the depositor to the bank, and 
payable at a future day, and, receiving no reply from the trustee before 
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the maturity of the note, voluntarily pays the note at maturity, he 
cannot thereafter have his deposit set off against the amount of the 
note. And where depositors’ notes due a bank and transferred to a 
Federal Reserve Bank either as collateral or rediscounts, were on the 
bank’s insolvency, paid by the maker to the Reserve Bank under protest, 
the makers’ right to set off their deposits in the insolvent bank against 
the notes so paid was extinguished, regardless of any alleged false or 
fraudulent representations by the Reserve Bank’s agent inducing pay- 
ment of the notes.’’ 

The payment by Greenstein was entirely voluntary, with full knowl- 
edge of all the facts, without compulsion, and no fraud or duress is 
charged. It was made to satisfy Greenstein’s undisputed liability upon 
a debt lawfully incurred and owed to the bank. Greenstein urged that 
the payment was induced by a mistake of law as to his right of set-off, 
and, therefore, that he was entitled to restitution. 

A voluntary payment of money under a claim of right cannot in 
general be recovered back. There must be compulsion, present and po- 
tential in inducing the payment, by force of process, available, for in- 
stant seizure of person or property, when the party so paying must 
give notice of the illegality of the demand and of his involuntary pay- 
ment. Peebles v. City of Pittsburgh, 101 Pa. 304, 47 Am. Rep. 714; 
Harvey v. Girard Nat. Bank, 119 Pa. 212, 13 A. 202. 

In United States Bung Mfg. Co. v. Armstrong, C. C. S. D. Ohio, 
W. D., 34 F. 94, the United States Circuit Court held that the voluntary 
payment by the maker of a promissory note, with a full knowledge of 
the facts, operates as an abandonment and waiver of all right to set off 
cross demands or independent debts, and a bill disclosing such facts 
presents no case for equitable relief by way of equitable set-off. 

Even if there had been a mistake of law, to which we cannot assent, 
appellant would not be entitled to relief. The general rule is stated in 
Pomeroy’s Equity Jurisprudence, 4th Ed., Vol. 2, Sec. 842, as follows: 
‘The doctrine is settled that, in general, a mistake of law, pure and sim- 
ple, is not adequate ground for relief. Where a party with knowledge 
of all the material facts, and without any other special circumstances 
giving rise to an equity in his behalf, enters into a transaction affecting 
his interest, rights, and liabilities, under an ignorance or error with 
respect to the rules of law controlling the case, courts will not, in gen- 
eral, relieve him from the consequences of his mistake.’’ And this is 
the law in Pennsylvania, as set forth in Clark v. Lehigh & Wilkes-Barre 
Coal Co., 250 Pa. 304, 95 A. 462. 

Both on principle and authority, appellant had no right of set-off at 
the time he made demand for the same. The assent of the joint owner 
of the deposit had not been obtained. The payment made by appellant 
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was voluntary, and no right of restitution accrued by reason of assent 
obtained subsequent to that payment. 

We are of the opinion that the court erred in allowing the set-off. 
The decree of the court below is reversed and the exceptions to the ac- 
count of the Secretary of Banking are dismissed. Costs to be paid by 


the appellee. 











CHECKS AGAINST DEPOSITS UNDER JOINT 
CONTROL 






Fidelity & Casualty Company of New York v. Peoples National Bank, 
Supreme Court of Minnesota, 290 N. W. Rep. 305 









One Penrose, as administrator of Larson’s estate, entered into 
an agreement with his surety. The agreement, which was also signed 
by the bank, provided that withdrawals by the administrator on his 
bank account should be only on the countersignature of the surety. 
The bank account stood in the name of ‘‘R. G. Penrose, Adminis- 
trator of the estate of Gust Larson.’’ Subsequent to a withdrawal 
made by the administrator without the countersignature of the surety, 
the latter brought an action against the bank to recover for the 
breach of the agreement. It was held that the bank was liable for 
permitting a withdrawal by the administrator without the counter- 
signature of the surety. The bank gave its assent to the arrange- 
ment by signing the agreement of joint control. 



















Appeal from District Court, Todd County; Byron R. Wilson, Judge. 
Action by the Fidelity & Casualty Company of New York against 
the Peoples National Bank to recover for the breach of an alleged agree- 
ment on part of defendant to permit withdrawals by an administrator 
only on plaintiff’s countersignature. From a judgment in favor of the 
plaintiff, defendant appeals. 

Affirmed. 

Henry F. Prinz, of Long Prairie, and Phillips, Sherwood & Hughes, 
of St. Cloud, for appellant. 
Lystad, Mantor & Day, of Minneapolis, for respondent. 














PETERSON, J.—The claim is that one Penrose, as administrator 
of the estate of Gust Larson, deceased, defendant as his depositary and 
plaintiff as his surety, agreed that withdrawals by the administrator 
on the depositary should be only on the countersignature of plaintiff. 
The administrator made a withdrawal of $3,000 without such counter- 
signature in consequence of which plaintiff was compelled to pay as the 









NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1242. 
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administrator’s surety the sum of $2,349.30 to the state of Minnesota 
to make good a shortage in the residue of the estate, which was es. 
cheated. This action is brought to recover for the breach of the agree- 
ment the amount so paid. 

The only issue is whether or not the defendant was a party to the 
agreement. By its terms the agreement is between Penrose, as special 
administrator, and the other parties. It bears date December 19, 1934, 
as to Penrose and plaintiff. At that time Penrose was the special ad- 
ministrator of the estate of Gust Larson and had filed a petition for 
letters of general administration. On January 18, 1935, an order ap- 
pointing Penrose general administrator was made and filed. A general 
administrator’s bond with plaintiff as surety, dated January 7, 1935, 
was filed and approved on January 19, 1935. Meanwhile an order had 
been made approving Penrose’s final account as special administrator 
and discharging him upon filing of a proper receipt that he had paid 
the assets to the general administrator. On January 19, 1935, defend- 
ant signed the joint control agreement. 

The contention of the defendant is that it appears from the face of 
the agreement that its undertaking was limited to withdrawals by Pen- 
rose as special administrator, and that since it appears that the with- 
drawal involved here was by him as general administrator there was no 
breach of the contract to which it was party. 

The finding below was that the agreement was for joint control of 
the funds of Penrose as general administrator. There was evidence that 
Penrose opened an account with defendant as ‘‘R. G. Penrose, Admin- 
istrator of the Estate of Gust Larson,’’ during the time he was acting 
as special administrator. He continued with this account after he was 
appointed general administrator without opening a new one or a cut 
off of any kind. Two of the officers of defendant acted as appraisers 
in both the special and general administration. The inventory and ap- 
praisement in the general administration were filed on January 18, 1935, 
the day before defendant executed the joint control agreement. By 
the inventory and final account Penrose receipted for the property, 
which he had held as special administrator. There was no longer any- 
thing further for him to do in the last mentioned capacity, as defend- 
ant’s officers must have known. Apparently the purpose of signing the 
joint control agreement related to withdrawals to be made beginning as 
of the 19th, which were to be made only by Penrose as general admin- 
istrator. Whatever doubt there may be as to the agreement is resolved 
by the testimony of the administrator’s attorney that it ‘‘was the un- 
derstanding’’ that no checks for withdrawals by the general adminis- 
trator were to be paid by defendant without the countersignature of 
plaintiff. This understanding was observed as to all other withdrawals, 
which were considerable in number. 
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Whether or not defendant was a party to the joint control agreement 
between the general administrator and the surety, was a fact question. 
The evidence that the general administrator took over the special ad- 
ministrator’s bank account with the understanding that withdrawals 
were to be subject to the joint control agreement, to which defendant 
gave its assent by signing the agreement when the general administra- 
tion began, sustains the finding that defendant became a party to the 
agreement. The fact that the joint control agreement was executed 
originally by the administrator and the surety to cover the special ad- 
ministration is not decisive the other way for the reason that the evi- 
dence shows that the purpose of defendant’s signing was to give the 
surety joint control of the general administrator’s bank account and 
that such was the understanding. 

No question was raised below, or here, as to whether or not such a 
joint control agreement was binding on the administrator, or whether 
the defendant could raise that question. See Fidelity & Deposit Co. v. 
Butler, 130 Ga. 225, 60 S. E. 851, 16 L. R. A., N. S. 994 and note, eit- 
ing McCollister v. Bishop, 78 Minn. 228, 80 N. W. 1118; 12 Am. Jur., 
Contracts, section 179, p. 679, note 12; 9 C. J. S., Banks and Banking, 
§ 338, page 681, note 76. We intimate no opinion as to such questions, 
although we have not overlooked them, and decide only the issue pre- 
sented. 

Affirmed. 


SEPARATE CORPORATE ENTITIES OF BANK 
AND SECURITIES COMPANY 


Browne v. Brockton National Bank, Supreme Judicial Court of Massa- 
chusetts, 26 N. E. Rep. (2d) 360 


A national bank and a securities company had common directors 
and officers. Although they conducted their business on the same 
premises, they were separate corporate entities. Plaintiff wishing to 
buy securities consulted the president of the bank. As he did not 
feel qualified to give advice on investments, he introduced the plain- 
tiff to the manager of the securities company, referring to him as 
manager of the investment department. The bank president also 
stated to the plaintiff that he was doing business with the bank and 
that the receipt from the securities company was as valuable as a 
receipt issued by the bank. After several years of doing business 
with the securities company, plaintiff’s securities were fraudulently 
disposed of by the manager of the company after the company had 
ceased to do business. Plaintiff now seeks to recover from the bank. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1078. 





554 THE BANKING LAW JOURNAL 


It was held that a national bank president had no authority to 
hold out the bank as engaged in the buying and selling of securities 
for profit. A national bank is not authorized to engage in the busi- 
ness of buying and selling stocks as a source of revenue or profit 
which would subject the capital contributed by stockholders to 
.hazards of speculation, independently of ordinary risks of banking. 
The bank did not use the securities company as an instrument to 
achieve an illegal purpose. Neither the bank nor its officers had held 
out the manager as bank’s agent. The statement of the bank presi- 
dent that the receipt from the securities company was as valuable 
as a receipt issued by the bank, was only an expression of opinion 
of the bank president. 


Appeal from Superior Court, Plymouth County; Brogna, Judge. 

Suit in equity by Harry C. Browne and another, against the Brock- 
ton National Bank and others, for an accounting for the value of cer- 
tain bonds and stock. From the interlocutory and final decrees, the 
plaintiffs appeals. 

Affirmed. 

H. W. Cole, of Boston, for plaintiffs. 

R. S. Wilkins and F. W. Hibbard, both of Boston, for defendants 
Brockton Nat. Bank et al. 

W. J. Callahan, of Brockton, for defendant Leonard. 


DOLAN, J.—This is a suit in equity in which the plaintiffs, husband 
and. wife, seek an accounting for the value of certain bonds and stock. 
The bill of complaint was taken as confessed against the defendant 
Oburg. The other defendants answered. The case was referred to a 
master who filed his report to which the plaintiffs and the defendants, 
other than Oburg and Leonard, filed objections. An interlocutory de- 
cree was entered overruling the exceptions except as sustained by two 
modifications, and confirming the report as modified. <A final decree 
was entered establishing the indebtedness of the defendant Oburg to 
the plaintiffs and ordering payment by him of the sum decreed to be 
due. The bill was dismissed as to all the other defendants, and the case 
comes before us on the plaintiffs’ appeal from the interlocutory and 
final decrees. 


The findings of fact of the master are in substance as follows: At 
the time of the acts complained of Fillebrown, the defendant Stacey’s 
testate, was president and a director of the defendant bank. Stacey, 
who is also a defendant individually, was vice-president of the bank. 
The defendant Buck’s testate, Maleolm R. Buck, and the defendants 
Keith and Filoon were officers of the bank. 

Fillebrown, Stacey, Buck, Keith, and Filoon (who died after the 
suit was begun) constituted the board of directors of the Brockton Na- 
tional Company of which the defendant Oburg was manager. The 
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defendant Leonard held no office or position in either the bank or the 
company. Sometime in November, 1931, the plaintiffs who had no expe- 
rience in making investments and had about $8,000 in hand, sought the 
advice of Fillebrown who was then president of the bank and also of 
the company. The plaintiff Harry C. Browne (herein referred to as 
Browne) had known Fillebrown for many years and had dealt with 
him as president of the bank. Fillebrown discussed investments in gen- 
eral terms with the plaintiffs and ‘‘then said that he was not as well 
qualified to advise in the details of . . . investment as someone else in the 
bank,’’ and he took the plaintiffs to Oburg and introduced the latter as 
‘‘Manager of the Investment Department.’’ 

Oburg had an office on the main floor of the bank. Over the windows 
to the left of the door leading to his office was an electric sign with 
the words ‘‘Brockton National Co.’’ and over the windows on the other 
side there was an electric sign bearing the legend ‘‘Investment Securi- 
ties.’’ The plaintiffs did not notice these signs. They discussed the 
merits of certain kinds of securities with Oburg who eventually made 
certain specific suggestions and the plaintiffs ordered certain bonds and 
stocks. On December 1, 1931, the plaintiffs called at the bank and saw 
Oburg, who informed them that the price of the securities was $7,864.58 
and presented two bills. One was on the billhead of the Brockton Na- 
tional Company for all the securities purchased except ten shares of 
the stock of the American Telephone and Telegraph Company. The 
other bill was for this stock and was on a billhead of the bank. 


Browne asked Oburg ‘‘what the Brockton National Company was.’’ 
Oburg replied that it was ‘‘a device for handling stocks and bonds and 
that a receipt from the company was as good as a receipt from the 
bank.’’ Browne wanted to be sure, so he went to Fillebrown and told 
him he did not understand the Brockton National Company. Fillebrown 
said ‘‘You are doing business with the bank,—a receipt from the com- 
pany is just as valuable as a receipt issued by the bank.’’ Browne then 
made certain transfers from his savings account in the bank and gave 
Oburg a counter check for $7,864.58 payable to the company. Oburg 
had both bills receipted by the ‘‘receipt stamp’’ of the company, signing 
each ‘‘H. G. Oburg, Mgr.’’ Oburg indorsed Browne’s check in behalf 
of the company, and obtained from the bank two cashiers’ checks, one 
for $1,261.25 payable to the bank and the other for $6,603.33 payable to 
the company. The plaintiffs did not know the method by which 
the check (of Browne) was split up for payment of the purchase price 
of the securities. 

Oburg suggested to the plaintiffs that the securities be ‘‘left with 
the bank for safekeeping without charge, the bank to collect the interest 
and dividends and to deposit them to the plaintiffs’ aecount.’’ The 
plaintiffs agreed and Oburg gave them receipts of the company for the 
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securities for safekeeping and obtained from them their signatures ‘‘oy 
stock transfer powers’’ in blank in connection with the stocks that had 
been purchased. The bonds purchased were negotiable. The plaintiffs 
understood that the ‘‘stock powers’’ were signed for the purpose of 
receiving credit of ‘‘interest and dividends.’’ The stocks purchased 
consisted of twenty shares of the Frst National Bank of Boston, and ten 
shares of American Telephone and Telegraph Company. The bank stock 
was registered at the time of purchase at the plaintiff’s address, but this 
address was changed on January 7, 1932, to ‘‘care of Brockton National 
Company.’’ The purchases of all the securities except the telephone 
stock were made by the company through its correspondent the First 
National-Old Colony Corporation of Boston. The telephone stock was 
purchased by the bank on an order signed by Browne, through Proctor, 
Cook and Company, a Boston brokerage firm with an office in Brockton. 
All the securities except the telephone stock were delivered by the First 
National-Old Colony Corporation to ‘‘Mr. Oburg, care of Brockton 
National Company’’ between December 2 and December 7, 1931. ‘‘The 
bank as distinguished from the company never handled any securities 
belonging to plaintiffs except . . . [the] telephone stock.’’ All of the 
securities, except for the brief period during which the bank had pos- 
session of the telephone stock, were kept so long as the company had 
them in a safe deposit box rented by the company from the bank. The 
box was in another part of the bank than that where it kept its cus- 
tomers’ securities. One bank official could obtain access to the place 
where the bank kept its customers’ securities, but access to the box 
rented by the company could be had only when two persons representing 
the company were present, usually Oburg and Buck. 

As of December 31, 1932, the company was liquidated and ceased to 
do business, and as of that date Oburg severed all connection with the 
company and opened an office under his own name a few doors distant 
from the bank. This action had been recommended by a vote of the 
directors of the bank. At or about that time the plaintiffs received a 
letter on the stationery of the company, which bore a picture of the 
bank, in effect recommending Oburg as an investment counsellor. This 
letter purported to be signed by Fillebrown by a rubber stamp. None 
of the officers of the bank had any knowledge of the issuance of such a 
letter. 

On January 6, 1933, the plaintiffs went to see Oburg at his new office, 
surrendered to him the safe-keeping receipts of the company, and re- 
ceived from him two receipts, one covering the telephone stock, and the 
other the balance of the securities. These receipts were marked ‘‘Safe 
Keeping’’ and were signed by Oburg individually. The securities were 
not exhibited to the plaintiffs. At the time of this exchange of receipts 
neither of the plaintiffs had any communication relating thereto with 
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any of the other defendants and neither the bank nor its servants or 
agents ‘‘knew or reasonably should have known’’ that some of the securi- 
ties belonging to the plaintiffs had already been sold or otherwise dis- 
posed of by Oburg. The securities other than the bank stock and the 
telephone stock consisted of $2,000 Consolidated Gas of New York 43s 
1951, $2,000 Commonwealth Edison Company 4s of 1981, and $2,000 
American Telephone and Telegraph Company 5s of 1965.’’ On January 
9, 1932, Oburg obtained one of the telephone company bonds from the 
vault where the Brockton National Company kept its securities, and 
on January 15, 1932, obtained from the vault the Consolidated Gas 
Company and the Commonwealth Edison Company bonds and disposed 
of them in the manner hereinafter set forth. This conduct of Oburg did 
not come to the attention of the plaintiffs until 1937, in the early part 
of which Oburg went into bankruptcy. The plaintiffs ‘‘received from 
his estate the telephone stock but none of the other securities were 
found among his effects.’’ 

The master found that Oburg was acquainted with the defendant 
Leonard, who was a farmer living at Raynham. Leonard had trading 
accounts with the brokerage firm of Proctor, Cook and Company. Late 
in 1931 Oburg told Leonard that he owned some bonds which he would 
like to sell and asked Leonard if he could use his account. A rule of 
the New York Stock Exchange forbade persons in such a position as 
that occupied by Oburg having trading accounts of their own. Leonard 
did not know this and gave his permission. On January 9, 1932, Leonard 
saw Oburg at his office and Oburg went to the vault with Buck, who 
was an officer of the bank and also treasurer and director of the com- 
pany. Oburg returned alone to Leonard and handed him one of the 
$1,000 bonds of the telephone company that had been purchased for 
the plaintiffs. Leonard sold this bond through Proctor, Cook and Com- 
pany, which transmitted a check to Leonard for the proceeds of its sale 
($996.72). Leonard immediately turned the check over to Oburg. On 
or about January 15, 1932, under similar cireumstances Oburg procured 
from the vault the Consolidated Gas Company and Commonwealth 
Edison Company bonds. There was no evidence that upon either occa- 
sion the bank participated in or had knowledge of Oburg’s wrongful 
intention regarding the plaintiffs’ securities. Oburg asked Leonard to 
put these bonds on the account for further instructions. Leonard did 
so and obtained a receipt for them from Proctor, Cook and Company, 
which he delivered to Oburg. On the same day Oburg started trading 
‘fon Leonard’s No. 2 account,’’ and purchased securities ‘‘for which the 
plaintiffs’ securities, as part of the account, at once became collateral.’’ 
On July 14, 1932, Oburg procured Leonard to sell these bonds and to 
allow the proceeds to remain on the account to reduced the debit balance. 
Leonard complied and the bonds were sold. Later Oburg asked Leonard 
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to get a check for the balance due on the account and Leonard obtained 
a check for the balance ($858.88) which he indorsed and turned over 
to Oburg. Leonard received no compensation for the use of his account. 

The other $1,000 telephone bond and the twenty shares of stock of 
the First National Bank were not disposed of through Leonard’s 
account. The bank stock was sold by Oburg on August 18, 1935, through 
another broker, by use of the stock power that had been signed by the 
plaintiffs. The telephone bond was surrendered to the telephone com- 
pany in New York by persons unknown, who received payment therefor. 
The plaintiffs received credits either in their savings or commercial 
account for the dividends or interest being currently paid on the securi- 
ties which they ‘‘thought they owned.’’ The master inferred that these 
credits were made up of cash furnished by Oburg. 

On July 22, 1937, Proctor, Cook and Company received notice from 
its New York correspondents that one of the Conslidated Gas Company 
bonds that had been sold on July 14, 1932, had been stolen and a request 
that it be replaced by one ‘‘not tainted.’’ Proctor, Cook and Company 
notified Leonard, took back the bond in question from its correspondent, 
and obtained from Leonard a bond which it sold and, with the proceeds 
and additional cash furnished by Leonard, bought and delivered to its 
correspondents another Consolidated Gas Company bond. It notified 
the plaintiffs of this transaction and that it would deliver to Leonard 
on August 10, 1937, the bond that had been returned to it. 

Other conclusions of the master are that the company and the bank 
were not one and the same but were separate corporate entities with 
the separation fully preserved ; that the plaintiffs’ securities were ‘‘lost’’ 
primarily through Oburg’s fraudulent acts; that none of the defendants 
other than Oburg had any fraudulent intent with respect to the plain- 
tiffs’ securities or any knowledge of Oburg’s intent; that Fillebrown’s 
reference to the company as the investment department of the bank gave 
the erroneous impression that the company was a department of the 
bank, but before the plaintiffs entered into the custody agreement with 
the company they knew or should have known of its separate corporate 
identity, yet they were justified in believing from Fillebrown’s state- 
ment that the company was in some way employed by or subsidiary 
to the bank; that Fillebrown’s statement, ‘‘You are doing business 
with the bank, a receipt from the company is just as valuable 
as a receipt issued by the bank,’’ further gave the erroneous im- 
pression that the Bank in some way stood behind the company 
transactions or operated the company as a subsidiary and Fillebrown 
undoubtedly believed when he made this statement that trans- 
actions with the company were as safe as transactions with the 
bank ‘‘but the facts have proved otherwise’’; that (as modified by the 
interlocutory decree entered by the judge) ‘‘Fillebrown’s statements, 
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because of his position as president of the bank, made against the back- 
ground of the physical set up, gave the plaintiffs the erroneous impres- 
sion that they were dealing with a department of the bank’’; that the 
plaintiffs undoubtedly relied on the letter (on the stationery of the 
company signed in Fillebrown’s name with a rubber stamp and in effect 
recommending Oburg as an investment counsellor) but that it was not 
shown that the letter came from or had been authorized by Fillebrown 
or any official of, the bank; that the facts found do not lay a basis for 
finding Buck negligent in allowing Oburg to take the securities from 
the company’s box, since Oburg was a trusted employee whose daily 
duties required him to handle securities, and that there was nothing to 
show that any duty to maintain a detailed check upon Oburg’s dealings 
was imposed on Buck; that no facts tended to show that any acts or 
omissions of Stacey, Filoon or Keith in any way caused the loss of the 
plaintiffs’ property, or that they violated any duty to the plaintiffs; and 
that neither the acts or omissions of the bank, nor those of any of its 
officers or employees were the cause of the loss of securities taken from 
the box by Oburg after the plaintiffs had surrendered the company safe- 
keeping receipts to him. 

The conclusions of the master as to Leonard are as follows: ‘‘ Leonard 
by permitting Oburg to use his account made possible the conversion by 
Oburg on the dates and at the values above stated of $1,000 American 
Tel. & Tel. Co. 5s of 1965, $2,000 Consolidated Gas of New York 44s of 
1951, and $2,000 Commonwealth Edison Co. 4s of 1981. However, 
Leonard knew Oburg and trusted him. He had no reason to know or 
suspect that Oburg intended to use his account for a fraudulent purpose. 
His knowledge of the rules of the stock exchange and the mechanics of 
finance was not such as to put him on notice that the use of the account 
was irregular. A more astute person might have been led to make 
further inquiries on seeing a large volume of sales and learning of a 
debit balance on his account, but he did not do so. If he was under no 
duty to the plaintiffs to make further inquiries, then, so far as it is a 
question of fact, he was not negligent.’’ 


With relation to the defendant bank, the plaintiffs assert that the 
master’s finding that the company and the bank were not one and the 
same but separate corporate entities with the separation fully preserved, 
is not supported by the subsidiary findings. They ask that the principle 
be invoked that permits a disregard of corporate entity where one cor- 
poration is but a sham and a means by which another corporation per- 
petrates a fraud, citing Hallett v. Moore, 282 Mass. 380, 399, 185 N. E. 
474, 91 A. L. R. 572; New England Theatres, Ine. v. Olympia Thea- 
tres, Ine., 287 Mass. 485, 493, 192 N. E. 93, and contend that the history 
of the organization and operation of the company show that it was a 
mere instrument by which the bank dealt in securities, a business from 
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which the bank as a national banking corporation was barred. In this 

connection the master found that in 1927, after conferences between offi- 
cers of the bank and of the Old Colony Corporation, later The First 
of Boston Corporation, a deposit and trust agreement was made for the 
purpose of organizing a corporation to deal in securities. The name of 
an already existing corporation was changed to that of ‘‘Brockton Na- 
tional Company.’’ The trustees under the deposit and trust agreement 
acquired, on behalf of certain stockholders of the bank, about one half 
of the stock of the company with the right to vote the stock. The 
Old Colony Corporation also acquired about one half of the stock 
of the company. The defendants previously mentioned as officers 
of the company were elected to their offices. Although the trus- 
tees issued a single and inseparable receipt certificate for units consist- 
ing of one share of bank stock and one share of stock of the company, 
the stockholders of the company never included all the stockholders of 
the bank, and the bank never owned any stock in the company. Meetings 
of the company were held in the ‘‘bank directors’ room’’ and were 
generally presided over by Fillebrown. At all the annual meetings ex- 
cept one, the proxy of the Old Colony Corporation or its successor was 
held by the defendant Stacey. 

Matters such as common directors and officers, and the use by the 
company of part of the premises of the bank in the conduct of the busi- 
ness of the company, are not conclusive. The important question is 
whether the bank used the company as an instrument to achieve an 
illegal purpose. Marsch v. Southern New England Railroad, 230 Mass. 
483, 497, 120 N. E. 120; Finnish Temperance Society v. Finnish Social- 
istic Publishing Co., 238 Mass. 345, 355, 1830 N. E. 845; New England 
Theatres, Ine. v. Olympia Theatres, Inc., 287 Mass. 485, 493, 192 N. E. 
93. See Merrimac Chemical Co. v. Moore, 279 Mass. 147, 157, 181 N. E. 
219. While the master found that Fillebrown, the president of the bank, 
told the plaintiffs that Oburg was ‘‘manager of the investment depart- 
ment,’’ that the plaintiffs were doing business with the bank, and that 
a receipt from the company was just as valuable as a receipt issued by 
the bank, the last part of the statement nevertheless emphasized that 
the bank and the company were separate entities and is not to be regarded 
as more than an expression of the opinion of Fillebrown, People’s Sav- 
ings Bank v. James, 178 Mass. 322, 325, 59 N. E. 807, who would have 
been without authority to hold out the bank as engaged in the buying 
and selling of securities for profit. See U. S. C. supp. IV, Title 12, § 24, 
12 U. S. C. A. § 24. A national bank is not authorized to engage in 
‘‘the business of buying and selling stocks, as a source of revenue or 
profit, which would subject the capital contributed by the stockholders 
to the hazards of speculation, independently of the ordinary risks of 
banking.’’ Hotchkin v. Third National Bank of Syracuse, 219 Mass. 
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234, 237, 106 N. E. 974, 975; U.S. C. supp. IV, Title 12, § 24, U.S. C. A. 
§ 24. Moreover, Olburg’s office on the bank’s premises carried the sign 
of the company, not that of the bank. The company’s bills for securities 
purchased were on separate billheads, and the two corporations were 
treated as separate and distinct from each other. The master’s finding 
that, although the plaintiffs, by Fillebrown’s statements, were justified 
in believing that the company was in some way ‘‘employed by or sub- 
sidiary to the bank,’’ they knew or should have known of the separate 
corporate identity of each, is consistent with his subsidiary findings. 
These findings do not warrant a conclusion that the company was a 
sham or used to perpetuate a deception to defeat a public policy. See 
New England Theatres, Ine. v. Olympia Theatres, Inc., 287 Mass. 485, 
493, 192 N. E. 93. 

The plaintiffs have also argued that the bank is chargeable with 
negligence since Buck, one of its officers, accompanied Oburg to the safe 
deposit box when Oburg took the plaintiffs’ securities therefrom. This 
contention, however, overlooks the facts found by the master that Buck 
was a director of the company that rented the box from the bank, which 
box was located in a different place from that in which the securities 
of the bank’s customers were deposited, and that the safe-keeping receipts 
at those times held by the plaintiffs were those of the company and 
not those of the bank. Under all the circumstances we think that neither 
the representatives of the estate of Buck nor the bank can be held liable 
for the fraud of Oburg. 

The master’s finding that the individual defendants as officers of the 
bank or of the company did not know of or participate in the fraud of 
Oburg is supported by the subsidiary findings, as is his conclusion that 
none of the acts of the individual defendants caused the plaintiffs’ loss. 
There are no findings that Oburg advised any of the other defendants of 
his fraudulent purposes. He had been recommended as a capable and 
honest worker by responsible persons. The defendants had no reason 
to view him with suspicion. It cannot be said that they were at fault 
in permitting him to be in control of the plaintiffs’ securities. He was 
the manager of the company especially created to deal in securities and 
so was the proper person to be in control. There is no support in the 
findings of the master for a conclusion that the bank or its officers held 
out Oburg as the bank’s agent, in view of facts found, which should 
have served to warn the plaintiffs that Oburg was manager of the com- 
pany, and that the latter was distinct from the bank. 

The plaintiffs contend that they are entitled to the ‘‘return’’ of the 
Consolidated Gas Company bond now in the custody of Proctor, Cook 
and Company. This contention cannot be sustained. Since Leonard was 
not a knowing party to the original wrong, and the bond was returned 
to Proctor, Cook and Company by a purchaser for value without notice, 
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Leonard in repurchasing the bond acquired the rights of the innocent 
purchaser, even though when he repurchased the bond he knew of the 
theft. G. L. (Ter. Ed.) ¢. 107, § 81. Fidelity & Deposit Co. of Mary. 
land v. Taunton, Mass., 21 N. E. 2d 279, and cases cited. Among the 
rights so acquired by Leonard was title to the bond. 

In view of what has already been said it is unnecessary to decide 
whether the suit is barred under the provisions of G. L. (Ted. Ed.) ¢, 
197, § 9, as against the executor of the will of Buck, or by the general 
statute of limitations as against Leonard. Decree affirmed with costs, 


SALE OF COLLATERAL WITHOUT PROPER 
DEMAND 


Heimpel v. First National Bank & Trust Company of Bethlehem, 
Supreme Court of Pennsylvania, 12 Atl. Rep. (2d) 28 


A pledgee may not dispose of the pledged collateral, by sale or 
otherwise, in satisfaction of the debt without notifying the pledgor 
and giving him an opportunity to redeem it by paying off the debt, 
unless the parties have stipulated otherwise by express contract. 


Plaintiffs gave a demand note payable to a bank for a loan 
secured by collateral. The note provided for calls by the payee bank 
for additional collateral and sale of collateral deposited, ‘‘upon de- 
fault of payment at maturity without any previous demand, adver- 
tisement or notice.’’ The collateral register of the payee bank, which 
was signed by the plaintiffs, authorized the sale of collateral ‘‘in 
event of default of payment.’’ The payee bank sold the collateral 
at a time when the plaintiffs’ debt was not in default and without 
proper demand on them for the payment of the debt. 

It was held that the payee bank was not justified in selling the 
collateral without demand on the plaintiffs for payment of the 
demand note or deposit of additional collateral and was therefore 
liable for conversion in selling the collateral. Although the demand 
note, being at all times due and payable, had matured it was not in 
default because no demand either for payment or for deposit of 
additional collateral had been made. The note itself indicated that 
a demand either for payment or for additional collateral was con- 
templated by the parties as essential before conferring on the payee 
the right to sell the collateral. 


Appeal No. 50, January Term, 1940, from judgment of Court of 
Common Pleas of Northampton County, No. 51 September Term, 1938; 
Herbert F. Laub, Judge. 








NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1284. 
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Action in trespass by Claude H. Heimpel and wife against the First 
National Bank & Trust Company of Bethlehem for damages by reason 
of the defendant’s wrongful conversion of certain securities deposited 
by plaintiffs with defendant as collateral for a loan. Verdict for plain- 
tiffs for $2,619.93. From a judgment on the verdict, defendant appeals. 

Affirmed. 

Taylor, Schrader & Riskin and M. B. Riskin, all of Bethlehem, for 
appellant. 

Russell C. Mauch, and Mauch & Goodman, all of Bethlehem, for 
appellees. 

MAXEY, J.—Plaintiffs below, husband and wife, respectively, 
brought an action in trespass against the appellant bank, for damages 
by reason of the bank’s alleged wrongful conversion of certain securities 
deposited by them with the bank as collateral for a loan. They obtained 
a verdict for $2,619.93. The court below refused to enter judgment 
n. 0. v. This appeal followed. 

On October 19, 1937, the bank held two notes of plaintiffs’, one was 
a demand note for $1,200 with interest from its date, July 23, 1937. No 
demand for payment was made prior to October 19th and no interest 
was then due. The other note was dated September 27, 1937, in the 
amount of $6,055, payable thirty days after date. Therefore, on October 
19, 1937, neither note was in default. As collateral to secure payment 
the bank held 568 shares of Imperial Oil Co., Ltd., stock and 3 shares 
of Pure Oil Company common stock belonging to plaintiffs. Each note 
contained an identical agreement by the makers providing for calls by 
the payee for additional collateral and sale of the collateral deposited, 
‘‘upon default.’’ The language used was as follows: ‘‘upon default 
of payment at maturity, whether such maturity occurs by expiration of 
time or default in depositing additional security as above agreed, do 
hereby authorize and empower the holders hereof, for the purpose of 
liquidation of this note and of all interests and costs thereon, to sell, 
transfer and deliver the whole or any part of such security, or any 
additions thereto, or substitute therefor, without any previous demand, 
advertisement or notice, either at brokers’ board or public or private 
sale, at any time or times thereafter, with the right on the part of such 
holder to become the purchaser and absolute owner thereof, free of all 
trusts and claims.’’ In addition when appellees deposited their stock 
they signed the bank’s Collateral Register whereby they agreed to give 
the bank ‘‘the right to sell same in event of default of payment without 
previous demand, advertisement or notice at public or private sale... ,”’ 
ete. 

At the trial the pivotal fact was what happened in respect to the 
collateral on October 19th. In view of the verdict of the jury in plain- 
tiffs’ favor, their version of the happening must be taken as verity. The 
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husband testified that shortly after 12 M of that day he stopped at his 
automobile parked near his place of work at the Bethlehem City Hall, 
and found his daily mail deposited there. He discovered a letter, dated 
the previous day, from R. R. Strausburg, an official of appellant bank, 
asking him to call immediately. The letter was misdirected to an 
address where appellee formerly lived, although the bank knew his 
correct address. Appellee conferred with Strausburg at the bank about 
12:30. Strausburg informed him that the collateral security was de- 
clining in value to such an extent that to avoid its sale in discharge of 
the notes, a considerable sum, from $500 to $1,000, would have to be 
paid at once. Appellee replied that he could not afford to let the stock 
be sold and would ‘‘go out and get the money,’’ after which he left. 

Though plaintiffs had received no previous demand for payment of 
their obligations or for any additional collateral, the 568 shares of 
Imperial Oil Company stock had in fact been sold by appellant before 
the conversation just detailed. It was shown by the testimony of the 
bank’s stock broker that at 11:49 a. m. that day ‘‘the order to sell’’ was 
received in the New York office; it was ‘‘executed on the board at 11:53 
a. m.’’ and ‘‘reported back to Bethlehem at 11:56 a. m.’’ The proceeds 
of the sale were sufficient to pay off the notes, and the balance in cash 
with the Pure Oil stock was returned to appellees. Appellees were not 
informed of the giving of the order to sell or of the exact time and 
circumstances of the sale. The market value of the stock which was 
sold having risen substantially within the two days following October 
19th, appellees sued for the difference between its higher value and 
the proceeds of the sale, and recovered the verdict stated. 


The basic legal question in the case is: Was the bank justified in 
selling the stock without an unresponded-to prior demand on appellees 
for payment of the demand note or deposit of additional collateral? 
Appellant does not contend that anything which occurred in connection 
with the thirty-day note justified a sale, since it had not matured and 
was not in default. Its position is, however, that the demand note 
‘‘matured’’ immediately on execution and delivery, without any demand 
for payment or deposit of additional collateral, and being unpaid was 
in default, which thereupon entitled the holder to sell the collateral 
securing it. 

A pledge may not dispose of the pledged collateral, by sale or other- 
wise, in satisfaction of the debt without notifying the pledgor and giving 
him an opportunity to redeem it by paying off the debt, unless the parties 
have stipulated otherwise by express contract. Berberich’s Est., 257 Pa. 
181, 189, 101 A. 461, and cases there cited. What was the contract 
between the parties in the case at bar? As was said in Union Trust 
Co. v. Long, 309 Pa. 470, 474, 164 A. 346, 347, ‘‘the collateral note 
measures the rights of the parties.’’ Here in addition we have to deal 
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with the agreement on the bank’s collateral register, which appellees 
signed. The note gave the bank the right to sell only ‘‘upon default of 
payment at maturity .. . without any previous demand, advertisement 
or notice.’’ The words used in the collateral register were almost iden- 
tical—‘‘in event of default of payment.’’ It is true, as appellant urges, 
that a demand note has, in a sense, no maturity, since payment is due 
immediately on execution and delivery, without any demand. Appeal 
of Andress et al., Ex’rs, 99 Pa. 421; Valiant Co. v. Pleasonton et al., 108 
Pa. Super. 197, 164 A. 143. The formality of a demand is unnecessary 
to authorize the bringing of suit or begin the running of the statute 
of limitations: Aarons v. Public Service B. & L. Ass’n, 318 Pa. 113, 117, 
118, 178 A. 141. It may be conceded that the demand note, being at all 
times due and payable, had ‘‘matured.’’ Home Credit Co. v. Preston, 
99 Pa. Super. 457, 461. It would have been possible for appellees to 
have agreed that the bank might sell the stock at any time, without 
notifying appellees and without making any demand upon them. See 
Colonial Trust Co. v. Central Trust Co. et al., 243 Pa. 268, 90 A. 189; 
Huntingdon Valley Trust Co., et al. v. Norristown-Penn Trust Co., 329 
Pa. 356, 196 A. 821. But did appellees so agree? Agreements of pledge 
are to be strictly construed, Kelter, Trustee v. American Bankers’ 
Finance Co., 306 Pa. 483, 493, 160 A. 127, 82 A. L. R. 999; and the 
construction will be against the party who prepared the agreement; in 
this case that is the bank. Heffner v. First Nat’l] Bank of Huntingdon, 
311 Pa. 29, 166 A. 370, 87 A. L. R. 610; New Bethlehem Trust Co. v. 
Spindler et al., 315 Pa. 250, 172 A. 309. What appellees consented to 
was the sale of their stock on default in payment of their note. Though 
it had ‘‘matured’’ and was due and payable, as above pointed out, it 
was not in default, because no demand, either for payment or for deposit 
of additional collateral, had been made upon appellees. None of our 
cases go to the extent of holding that a demand note is in default imme- 
diately upon execution and delivery, before any demand has been 
made. See 49 C. J. 983, ‘‘Pledges,’’ sees. 216, 218. Moreover, from the 
terms of the note itself it is clear that a demand either for payment or 
for additional collateral was contemplated by the parties as essential 
before conferring on the bank the right of sale. Otherwise, it was point- 
less to define maturity as either expiration of the time for payment or 
failure to deposit additional collateral on demand, since the obligation 
would at all times be ‘‘matured’’ and the collateral could be sold for 
this reason irrespective of failure to deposit additional collateral. It is 
obvious that the collateral agreements, both in the note and in the 
register, possess a certain ambiguity. Apparently what the bank did 
was to use a form of agreement appropriate to a time obligation, but 
inappropriate to a demand obligation. To support the bank’s position 
in this case would require an unequivocally expressed consent by 
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appellees that their stock should be sold without demand or notice of 
any kind. The bank produced no proof of such consent. 

Reliance is placed by appellant largely upon our decision cited above, 
in Colonial Trust Co. v. Central Trust Co. et al., but in that case there 
was both demand for payment and notice of sale. Hence its authority 
is inapplicable, and any expressions in the opinion relating to the right 
of sale without demand or notice cannot be controlling here.* 

Appellant’s further contention that the court below should have 
declared as a matter of law that appellees ratified the sale by the bank 
after it took place and hence lost whatever right of action accrued to 
them thereby, finds no support in the record. A question of ratification 
does not arise where, as here, no relationship of principal and agent was 
pleaded or proved. The bank was not appellees’ agent. If there was 
any question of ratification in this case, it was one of fact and the jury’s 
verdict disposed of it. 

The judgment is affirmed. 


*Appellees cite certain other cases from courts of other jurisdictions having a 
semblance to the case at bar, but which we deem inapposite on their precise facts, 
Milliken v. Dehon Ex’r, 27 N. Y. 364; Wilson v. Little et al., 2 N. Y. 443, 51 Am. 
Dec. 307; Genet v. Howland et al., 45 Barb., N. Y., 560; Smith et al v. Shippers 
Oil Co. et al., 120 La. 640, 45 So. 533. 


LIABILITY OF BANK FOR MISUSE OF DEPOSIT 
FUNDS BY GUARDIAN 


United States Fidelity & Guaranty Company v. Hood, Supreme Court 
of Appeals of West Virginia, 7 S. E. Rep. (2d) 872 


A guardian deposited guardianship money in a separate bank 
account. On the following day he transferred most of the money 
from the guardianship account to his personal account which dis- 
closed an overdraft immediately prior to the transfer. On the same 
day of the transfer he gave the cashier of the bank his check, drawn 
on his personal account, for an indebtedness which he owed the bank. 
Later the ward obtained a judgment against the guardian and his 
surety for the amount paid to the bank by the guardian. The surety 
paid the ward and then brought suit to recover from the bank. The 
court found the bank liable because the circumstances surrounding 
the transfer from the account of the guardian to his personal ac- 
count should have put the cashier of the bank on inquiry concerning 
the guardian’s right to use this money. The information which the 
cashier possessed was chargeable to the bank. 





NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§417-419. 
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Syllabus by the Court 

If a bank, wherein in the name of a fiduciary there is on deposit a 
trust fund known as such to the bank, acquiesces in the use of the fund 
or a part thereof by the fiduciary in reduction or discharge of his per- 
sonal indebtedness to the bank, it will be liable to the beneficiary of the 
fund for the amount thus wrongfully employed; and the fiduciary’s 
surety, having made good the loss to the beneficiary, will be subrogated 
to the latter’s right against the bank. 


Appeal from Cireuit Court, Braxton County. 

Suit by the United States Fidelity & Guaranty Company against 
Smith Hood, receiver of the Bank of Sutton, and others, under the 
doctrine of subrogation to recover the amount of a judgment obtained 
against the plaintiff on a guardian’s bond because of loss sustained by 
the ward because the Bank of Sutton had received guardianship funds 
from the guardian as a credit on the guardian’s personal indebtedness 
to the bank. From a decree dismissing the bill, the plaintiff appeals. 

Decree reversed, and cause remanded for further proceedings. 

Steptoe & Johnson and W. E. Miller, all of Clarksburg, for appellant. 

Robinson & Stump, of Clarksburg, and G. C. Belknap, of Sutton, 
for appellees. 

MAXWELL, J.—Herein the surety on a guardian’s bond, having 
paid to the ward the amount of a judgment obtained by him against 
the guardian and surety, seeks, under the doctrine of subrogation, to 
recover from the receiver of the bank where the guardianship funds 
were on deposit, the sum of $3,000.00, with interest, representative of 
an amount of such funds received by the bank from the guardian as a 
credit on his personal indebtedness to the bank, and so applied. 

The plaintiff appeals from a decree of the circuit court dismissing 
its bill, 

On March 19, 1929, United States Fidelity and Guaranty Company, 
with approval of the county court of Braxton County, became surety 
on a bond of $6,000.00 for E. L. Juergens, guardian for John Willis 
Mollohan, an infant. 

Juergens, guardian, received for his ward from the estate of a prior 
guardian who had died the sum of $4,210.84 which he promptly de- 
posited in the Bank of Sutton, March 25, 1929, in a separate account 
which on that date he opened as guardian. The following day, by check, 
he transferred $4,000.00 from the guardianship account to his personal 
account which disclosed an overdraft immediately prior to this transfer. 
The same day he gave the cashier of the bank his check, drawn on his 
personal account, for $3,000.00 which amount was at once credited on 
the indebtedness of approximately $7,000.00 owing by Juergens to the 
bank. 
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From a statement of the guardianship account made by a commis. 
sioner of accounts in February, 1935, there appeared a balance of 
$3,737.44 owing by the guardian to the ward, who then had attained 
his majority. Later that year, Mollohan obtained a judgment against 
Juergens and his surety for $3,584.24. The surety paid the judgment, 

The bank having been in receivership since 1931, the surety insti. 
tuted this suit against the receiver and the bank early in 1937. 

There is no challenge of the plaintiff’s right to subrogation, if the 
bank would have been liable to the beneficiary of the trust funds for 
the amount thereof paid to the bank by the guardian on his personal 
debt. 

For the plaintiff the case was excessively pleaded in that the bill 
contains an unwarranted and wholly unsupported averment, on in- 
formation and belief, that at the time Juergens became guardian, or 
shortly prior thereto, there was an understanding between him and 
the bank that his indebedness to the bank, or a large part thereof, would 
be paid out of fiduciary funds coming into his hands as such guardian. 
This was denied in the answer, and though the plaintiff offered no tes. 
timony in support of the allegation, the bank officials testified positively 
and unequivocally that there had been no such understanding or pre- 
arrangement, The record indicates no justification for this drastic 
charge in the bill. The case for the plaintiff is grounded on a different 
basis. 

With the accusation of pre-arrangement eliminated from the equa- 
tion, the question remains whether, under the circumstances disclosed 
by the record, the bank was entitled to accept the payment of $3,000.00 
in the manner employed by Juergens. 

A bank is not ordinarily liable to the beneficiaries of trust funds, 
on deposit in the bank, diverted by the trustee or other fiduciary thereof 
for his personal benefit. United States Fidelity & Guaranty Co. v. Home 
Bank for Savings, 77 W. Va. 665, 88 S. E. 109. But a bank does in- 
eur a liability where known trust funds thus on deposit are used by 
the fiduciary in payment, pro tanto, of his individual indebtedness to 
the bank. This proposition has been dealt with in many cases wherein, 
of course, the facts have been variant, but, throughout, there extends 
the underlying principle that the bank has been unjustifiably benefited 
at the expense of the beneficiaries of the trust fund, and the bank hav- 
ing parted with nothing in the transaction should account for the di- 
verted funds paid to it. As between the bank and the cestui que trust, 
the latter has the stronger equity. ‘‘Where a bank has notice that 
funds deposited are trust funds, it cannot acquire an interest in or a 
benefit therefrom. If the bank accepts such funds in payment of a 
debt due it by the depositor it becomes liable therefor ; for it has at once 
not only abundant proof of the breach of trust, but participates therein 
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for its own benefit.’? 5 Michie on Banks and Banking, p. 135. Of the 
numerous cases in point, consult: Conqueror Trust Co. v. Fidelity & 
Deposit Co., 8 Cir., 63 F. 2d 833; Hale v. Windsor Savings Bank, 90 
Vt. 487, 98 A. 993; Allen v. Puritan Trust Co., 211 Mass. 409, 97 N. E. 
916, L. R. A. 1915C, 518; Fidelity & Deposit Co. of Maryland v. Rankin, 
33 Okl. 7, 124 P. 71; Fidelity & Deposit Co. v. Hamilton Nat. Bank, 
Tenn. App., 126 S. W. 2d 359. 

The cashier acted for the bank in making the transfer of $4,000.00 
from the account of Juergens, guardian, to his personal account, and 
in then receiving the Juergens check of $3,000.00, and crediting that 
amount on his indebtedness. It should be resolved that the cashier in 
good faith considered that the bank had a right to accept the benefit 
of this credit, and that he had no intention of participating in a transac- 
tion which was unfair to the beneficiary of the trust fund and unjustly 
enriched the bank. But the fact of his good intentions does not re- 
lieve the bank from its liability in the premises. Brovan v. Kyle, 166 
Wis. 347, 165 N. W. 382. The information which the cashier possessed 
was, of course, chargeable to the bank. He knew that the Juergens per- 
sonal account would not sustain a withdrawal of $3,000.00, or of any 
other amount in fact, except for the augmentation from the trust funds. 
To the suggestion that it did not appear to the cashier but that there 
was actually due from the guardianship fund to Juergens personally the 
sum of $4,000.00 which he transferred from the former account to the 
latter, the answer is that the situation was such as, at the very least, 
to have put the bank on inquiry concerning the guardian’s right to use 
$3,000.00 of this money as a payment on his personal indebtedness to 
the bank. Union Stock Yards Nat. Bank v. Gillespie, 137 U. S. 411, 
11 8. Ct. 118, 34 L. Ed. 724. Respecting the closely analogous situa- 
tion where a bank permits an official of a corporation to use its funds 
in payment of his personal debt to the bank, the Circuit Court of Ap- 
peals for the Second Circuit stated: ‘‘If it [bank] fail to use due care 
it may be required to pay again. Consequently while in case of a cor- 
porate check signed by an officer with express or implied authority, the 
mere fact that it is drawn to his own order and therefore may be im- 
properly used will not require the bank to question it. But if the bank 
have knowledge that the officer is using the check for his personal bene- 
fit, e.g. to pay his debt to the bank or to deposit it to his personal credit, 
then the bank is put upon inquiry and if it fail to make it, pays at its: 
peril.’” Havana Central R. Co. v. Central Trust Co. New York, 2 Cir., 
204 F. 546, 551, L. R. A. 1915B, 715. 

In the case of United States Fidelity & Guaranty Company v. Home 
Bank for Savings, supra [77 W. Va. 665, 88 S. E. 111], the court stated : 
“To render a bank of deposit liable for the default or misappropriation 
by a fiduciary of a trust fund deposited it must have actually partici- 
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pated therein, or with knowledge reaped some benefit therefrom, as by 
itself appropriating the money or receiving it in payment of some in. 
dividual indebtedness of the fiduciary to it, and thereby rendering it. 
self liable as trustee or otherwise.’’ Insistence is made at bar that the 
knowledge which is required on the part of the bank, in order that it 
may be liable in such circumstances, means more than merely the in- 
formation which is available to the bank from its books, and implies a 
guilty participation in the fraudulent conduct of the fiduciary. We are 
unable to accept this analysis. In order that a bank may be liable for 
trust funds received from a fiduciary and applied on his individual in- 
debtedness to the bank, there need not be established a fraudulent pur- 
pose on the part of the bank officials who handled the transaction. If a 
responsible representative of the bank knew the facts, as in this case, 
conceding good faith on his part, his information is imputed to the 
bank, and it cannot justify its retention of such payment. 

The question whether the plaintiff, standing in the position to which 
the beneficiary would have been entitled, is a common or preferred 
creditor of the bank, was not reached by the circuit court and conse- 
quently not there passed upon. Therefore it is requisite that the cause 
be remanded for consideration of that matter by the chancellor. High- 
land v. Davis, 119 W. Va. 501, 195 S. E. 604. 

For the reasons thus set forth, we reverse the decree of the circuit 
court and remand the cause for further proceedings not at variance 
with this opinion. 

Reversed and remanded. 

Kenna, J., dissents. 


BANK NOT LIABLE FOR LOSS OF CONTENTS OF 
SAFE DEPOSIT BOX 


Schmidt v. Twin City State Bank, Supreme Court of Kansas, 100 Pac. 
Rep. (2d) 652 


A bank rented a safe deposit box to a customer under an agree- 
ment which limited the bank’s liability to the exercise of ordinary 
diligence to prevent the opening of the box by any person other than 
the customer or his duly authorized representative. The customer 
found two packages missing from the box, one containing $2,000 
in currency and the other $1,024 in gold coins. The court found 
that in safeguarding the contents of the box the bank had employed 
such measures as were customarily used in the community by other 
banks operated under modern methods and therefore no negligence 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1350. 
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could be imputed to the bank. Evidence pertaining to the gold coins 
was properly excluded, since title and interest in and to the gold 
coins had been forfeited to the United States. 12 U. S. C. A. § 95 
note, Executive Order 6260, §§ 3-5. 


Syllabus by the Court 
A depositary for hire, engaged in the renting of safety deposit boxes, 
is bound to exercise ordinary diligence and care for property entrusted 
to it, and the diligence and care required of such depositary is that 
degree of diligence and care which is customarily exercised in the com- 
munity by ordinarily careful institutions, fairly comparable in size and 
other conditions with the depositary in question. 


Appeal from District Court, Wyandotte County; Willard M. Ben- 
ton, Judge. , 

Action by Christopher Schmidt against Twin City State Bank to 
recover damages for loss of goin coins and currency deposited in rented 
safety deposit box. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Leonard O. Thomas, Arthur J. Stanley, J. E. Schroeder, and Lee E. 
Weeks, all of Kansas City, for appellant. 


Louis R. Gates, of Kansas City, and Frank L. Hagaman, of Kansas 
City, Mo., for appellee. 


WEDELL, J.—This was an action against a bank to recover dam- 
ages alleged to have been sustained by reason of loss of gold coins and 
currency deposited in a rented safety deposit box. Defendant prevailed, 
and plaintiff appeals. 

Between July 1, 1932, and May 21, 1935, inclusive, plaintiff deposited 
gold coins and currency in a safety deposit box which he rented from 
the bank under an oral contract. The contract was later reduced to 
writing. Part of the gold coins had been given to plaintiff for deposit 
by a friend. The total deposit was alleged to have consisted of $2,000 
in currency and $1,024 in gold coins. When plaintiff examined the box 
on September 28, 1935, the coins and currency were missing. Plaintiff 
did not return from the vault for some time and an employee of the 
bank entered the vault and found plaintiff had fainted and was lying 
on the floor. Several weeks later, plaintiff returned to his box with an 
attorney and found a package of nails in the box. 

The second amended petition, in substance, alleged: Prior to August 
1, 1932, plaintiff rented a safety deposit box from the defendant under 
a written agreement now in the possession of the defendant, and con- 
tinued to so lease the box until the 28th day of June, 1936; within that 
period he made deposits at various times in the total sum of $3,025 in 
lawful money of the United States; he did not at any time on or after 
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the 23rd day of February, 1934, and prior to the 28th day of September, 
1935, examine or inspect the contents of a package containing the sum 
of $2,775, and that he did not, after May 21, 1935, and prior to the 
28th day of September, 1935, examine or unwrap the package contain. 
ing the sum of $250; upon examining the box on September 28, 1935, 
both packages had been withdrawn; plaintiff had no knowledge as to 
when the money was withdrawn; neither the plaintiff, his agents, as. 
signees or deputies had, prior to said date, or on said date, withdrawn 
any of the coin or currency; the vault in which the safety deposit box 
was kept was at all times maintained and managed by the defendant, 
its agents, servants and employees; defendant does not know the names 
of the person or persons who illegally and unlawfully withdrew the 
money; on October 23, 1936, plaintiff made written demand on de- 
fendant for the return of the currency and coin and defendant refused 
to deliver any part thereof. 

Defendant’s answer alleged plaintiff had rented safety deposit box 
No. 128 from the defendant under an oral agreement which was reduced 
to writing on June 29, 1936. The pertinent portion of the contract read: 
‘‘The liability of the Bank is expressly limited to the exercise of: ordi- 
nary diligence to prevent the opening of the within mentioned safe 
during the within mentioned term, or any extension or renewal thereof, 
by any person other than the renter or his duly authorized representa- 
aan” 

The answer further, in substance, alleged: Defendant fully per- 
formed all of its obligations and duties under the contract; on June 
29, 1936, plaintiff executed a release which was as follows: 


“‘Kansas City, Kansas 
“June 29, 1936 
‘‘T hereby acknowledge the receipt and certify that all the papers 
and other property placed within the Safe Deposit Box No. 128 in the 
Safe Deposit Vault of The Twin City State Bank of Kansas City, Kansas, 
in pursuance of my contract therefor, have been duly and properly 
withdrawn therefrom and are in the owner’s full possession, and said 
Bank is discharged from all liability in respect thereto, two keys to said 
box being surrendered. 
‘Witness: ‘*Signature C. Schmidt. 
‘*K. Magnuson 
‘*Max Leupold”’ 


The answer contained a general denial as to all matters contained 
in the amended petition except such as were admitted, stated and quali- 
fied by the answer. The answer was verified. 

In the reply plaintiff denied defendant had performed its obligations 
under the contract and, in substance, further alleged: Defendant main- 
tained or managed the vault in a negligent and careless manner, in that 
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it failed and neglected to take reasonable or proper precautions to safe- 
guard the contents of the box and had failed to deliver the contents 
thereof upon demand. He did not sign the release, but if he did sign 
it, the signature was procured by the fraud of the defendant, its agents, 
servants and employees; he could not read the printed matter on the 
release and was orally informed it was necessary to sign the release in 
order to be relieved of liability for future rentals, which was the only 
purpose of requesting his signature; the statements were false and were 
fraudulently made for the purpose of procuring the release; plaintiff 
relied upon the statements; if the agent of defendant making the state- 
ments believed them to be true, which plaintiff denies, the release was 
executed as a result of mutual mistake. 

It will serve no useful purpose to narrate all the evidence in detail. 
Plaintiff’s evidence in chief conformed substantially to the allegations 
contained in the second amended petition, except as to the dates upon 
which he last inspected the box. We shall presently discuss the evi- 
dence concerning inspections of the box by plaintiff. We may, how- 
ever, now state that the variation between the allegations in the peti- 
tion and the proof touching the inspection of the box by plaintiff be- 
come highly important. At the conclusion of plaintiff’s evidence, the 
defendant filed the following motion: ‘‘ Now at the close of the plaintiff’s 
evidence comes the defendant and moves the court to strike from the 
record all the evidence offered on behalf of the plaintiff concerning any 
gold coins in the safety deposit box of the plaintiff which remained there 
thirty days after the promulgation of executive order No. 6260, pro- 
mulgated August 28, 1933, insofar as said gold coins exceeded an 
amount in the aggregate the sum of one hundred dollars belonging to 
any one person.”’ 

Defendant also demurred to plaintiff’s evidence upon the ground the 
evidence failed to overcome the bar to plaintiff’s recovery arising from 
the release admitted to have been executed by the plaintiff. 

The court withheld its ruling on the motion and demurrer until all 
testimony in the case was introduced. The defendant proceeded with its 
proof. Its evidence disclosed the vault and safety deposit box were 
managed and safeguarded with modern accepted methods after May 31, 
1935, and that the bank had no knowledge of the mystery of the alleged 
loss. The evidence also disclosed an inspection of plaintiff’s box by an 
expert showed the box had never been opened by use of force. 

In rebuttal, plaintiff showed that an employee of the bank by the 
name of Howard F. Yearin had charge of the general ledgers and posted 
the individual ledgers, and that one person should not do both. Plain- 
tiff also offered in rebuttal the criminal appearance docket and the jour- 
nal of entry of judgment in the case of State v. Howard F. Yearin. The 
purpose of that offer was to show that Yearin, a former employee of 
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the defendant bank, was convicted of embezzling funds from the bank 
and that the information charged Yearin with embezzling the sum of 
$17,500 during the period beginning the first day of July, 1934, and 
ending June 1, 1935. In connection with that proffer, the record dis- 
closes the following: 


‘‘Mr. Gates: I object to that as incompetent, irrelevant and imma- 
terial. 


‘The Court (during argument) : Do you claim that this man Yearin 
took money from the safe deposit boxes? 


““Mr. Weeks: No. 
‘‘The Court: The objection to the offer will be sustained.’’ 


Plaintiff contends he was not obliged to prove who obtained the 
money from his box and that the proffered testimony was proper for 
the purpose of showing the bank was negligent in having in its employ 
a man of Yearin’s character. The testimony disclosed Yearin, on sev- 
eral occasions prior to June 1, 1935, had entered the vault by himself, 
at plaintiff’s request, and had brought the safety deposit box to the 
plaintiff, outside of the vault. There was no evidence the money dis- 
appeared on those occasions. Yearin’s employment in the bank ceased 
on the 3lst day of May, 1935. 

Plaintiff’s principal contention is defendant’s evidence did not show 
defendant exercised reasonable care in the management and control of 
the vault and safety deposit box between May 21, 1935, and the date of 
Yearin’s discharge, on May 31, 1935. The difficulty with plaintiff’s 
contention in that respect is that the bank, in view of plaintiff’s own 
evidence, was not obliged to introduce testimony concerning its dili- 
gence in the management, care and control of the vault and safety box 
prior to June 1, 1935. Plaintiff had definitely testified, contrary to the 
allegations in his second amended petition, that he had gone to his box 
on several occasions during the months of June, July and August of 
1935, and that the large package which contained $2,775 and the small 
package which contained $250 were both in the box. He testified he 
saw both packages on those visits in June, July and August of 1935, and 
that both were still ‘‘all right.’’ In view of plaintiff’s testimony, the 
employment of Yearin did not establish negligence on the part of de- 
fendant which caused or contributed to plaintiff’s damage. 

Plaintiff testified he signed the release. Evidence that his signature 
to the release was obtained by fraud or mutual mistake was very meager. 
But we need not discuss the sufficiency of that testimony. The ruling 
denying recovery does not appear to have been based upon the release. 

Relative to the gold coins, plaintiff admitted he made no report to 
the United States government concerning the gold, and received no 
permission from the government to hold gold coins. 
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At the conclusion of the trial the court ruled upon defendant’s mo- 
tions and demurrers as follows: 


‘**(1) That defendant’s two motions to strike, being all of the writ- 
ten motions to strike, filed at the close of plaintiff’s evidence and di- 
rected to plaintiff’s evidence as to the alleged loss of the gold coins from 
his safety depsit box, be and the same are each respectively hereby sus- 
tained for the reason that the title, if any, of the plaintiff and Maude 
Heath in and to all of said gold coins alleged to have been lost from 
plaintiff’s safety deposit box was extinguished in them and passed to 
and vested in the United States of America by virtue of the laws of the 
United States then in force and effect and for the further reason that 
under the laws of the United States then in full force and effect, neither 
the plaintiff or Maud Heath could have lawfully acquired title to any 
gold coins alleged to have been deposited in said safety deposit box 
after the date of August 28, 1933. 

‘*(2) That the defendant’s demurrer as to gold coins filed at the 
close of the plaintiff’s evidence be and the same is hereby sustained for 
the reason that the plaintiff has failed to prove any measure of damages 
or value of the gold coins alleged to have been lost and for the reason 
that the title, if any, of the plaintiff and Maud Heath in and to all of 
said gold coins alleged to have been lost from plaintiff’s safety deposit 
box was extinguished in them and passed to and vested in the United 
States of America by virtue of the laws of the United States then in 
force and effect. 

‘*(3) That the defendant’s general demurrer to the plaintiff’s evi- 
dence, filed at the conclusion of plaintiff’s evidence be and the same 
is hereby overruled. 

**(4) That defendant’s demurrer to all of the evidence offered by 
the plaintiff, filed at the close of all of the evidence be and the same 
is hereby sustained for the reason that the evidence offered on behalf 
of the plaintiff has failed to prove nor does it tend to prove facts suffi- 
cient to constitute a cause of action in favor of the plaintiff and against 
the defendant in that; that there is no showing of negligence on the 
part of the defendant constituting the proximate cause of the alleged 
loss of the plaintiff, if any.’’ 


The motion to strike the evidence pertaining to gold coins was prop- 
erly sustained. 12 U. S. C. A. § 95 note, Executive Order 6260, §§ 3, 
4,5; 31 U.S. C. A. § 443; Uebersee Finanz-Korporation, etc., v. Rosen, 
2 Cir., 83 F. 2d 225; Nortz v. United States, 294 U. S. 317, 330, 55 
S. Ct. 428, 79 L. Ed. 907, 912, 95 A. L. R. 1346; United States v. 98 $20 
United States Gold Coins et al., D. C., 20 F. Supp. 354. 

Furthermore, if the court properly sustained the general demurrer 
to plaintiff’s evidence, plaintiff was not entitled to recover for the loss 
of either the gold coins or currency. Plaintiff insists the relationship 
of the parties was that of bailor and bailee. Defendant contends the 
relationship was more properly characterized as that of lessor and lessee. 
We do not think it necessary to define the precise legal relationship be- 
tween the parties. The question of the bank’s liability was tried and 
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determined upon the issue of the bank’s negligence. Plaintiff at all times 
had possession of two keys to his box. Defendant at all times had pos. 
session of the guard key, also referred to as the master key. Both sets 
of keys were required to obtain access to the contents of the box. The 
bank, therefore, did not have exclusive possession of the box nor of its 
contents. There was no evidence anyone had tampered with the box. 
The evidence of an expert was that there was no indication of tamper. 
ing. After plaintiff introduced his evidence in chief and made a prima 
facie case, the court required defendant to proceed with its proof on 
the subject of due care. Its evidence showed that in safeguarding the 
contents of the box it had employed such measures as were customarily 
used in the community by other banks operated under modern methods 
and that it had no knowledge of the mysterious disappearance of the 
coins or currency. To defendant’s evidence the plaintiff did not demur 
but undertook, in accordance with the issues joined by the pleadings, 
to show negligence on the part of the defendant. In that attempt plain- 
tiff failed. In support of his contention the defendant was negligent, 
plaintiff indulges in a presumption which is based upon another pre- 
sumption or presumptions. A conclusion of negligence cannot be reached 
in that manner. Railway Co. v. Rhoades, 64 Kan. 553, 68 P. 58; Lukens 
v. Kellogg, 127 Kan. 568, 274 P. 225; Shoeman v. Temple Safety De- 
posit Vaults et al., 189 Ill. App. 316; 20 Am. Jur. Evidence, § 164. 

Assuming the relation of the parties was that of bailor and bailee, 
as contended by plaintiff, defendant’s duty was to exercise ordinary 
eare and diligence, that is, such care and diligence as a reasonably 
prudent person or corporation would exercise under like circumstances 
in safeguarding the contents of the box. Defendant was required to 
take such measures to safeguard the property upon deposit as are cus- 
tomarily used in the community by ordinarily careful institutions, fairly 
comparable in size and other conditions with the defendant bank. 67 
C. J., Warehousemen and Safe Depositaries, § 300; 27 R. C. L., Ware- 
houses, § 45; Shoeman v. Temple Safety Deposit Vaults, supra; Young 
v. First Nat. Bank, 150 Tenn. 451, 265 S. W. 681, 40 A. L. R. 868; Mor- 
gan v. Citizens’ Bank, 190 N. C. 209, 129 S. E. 585, 42 A. L. R. 1299. 
See, also, Annotation, 40 A. L. R. 874, 878. 


Plaintiff contends defendant is held responsible for more than the 
exercise of reasonable diligence and care. He contends defendant is 
required to explain the disappearance of the property. There is some 
authority to that effect. However, it appears to be predicated upon 
the theory that the bank has the exclusive possession of the property 
and therefore also has the exclusive means of knowing what becomes 
of it. It appears to us the facts do not warrant the theory. As hereto- 
fore indicated, the bank did not have exclusive access to the box. It 
did not have exclusive possession of the property in the box, nor did 
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it have the exclusive means of knowing what became of it. If plaintiff’s 
theory of the bank’s responsibility be sustained, then a depositor may 
remove the contents from his box, in the privacy of his booth, and hold 
the bank liable by reason of its inability to explain the disappearance. 
It seems to us such a rule would place too great a burden upon the 
depositary. It would practically make the bank a guarantor of the 
safety of funds or property deposited without giving it exclusive con- 
trol thereof. We think the better rule is the one which holds the de- 
positary to the exercise of reasonable diligence and care for the preserva- 
tion of the property entrusted to it. 
The judgment is affirmed. 


RIGHTS OF DEPOSITORS UPON LIQUIDATION 
OF NATIONAL BANK 


Elliott v. First Inland National Bank of Pendleton, United States District 
Court, D. Oregon, 32 Fed. Supp. 839 


Interest, after full payment of principal, is allowed on approved 
claims of depositors against national banks in liquidation at the stat- 
utory rate in the state where the liquidation is conducted. The inter- 
est on such claims runs from the date of suspension. 28 U.S. C. A. 
§ 811. 


Action by Raymond L. Elliott, receiver of the First Inland National 
Bank of Pendleton, Oregon, against the First Inland National Bank of 
Pendleton, Oregon, and others, for declaratory judgment. 

Order in accordance with opinion. 

George R. Lewis, of Pendleton, Ore., for plaintiff. 

John F. Kilkenny (of Raley, Kilkenny & Raley), of Pendleton, Ore., 
and T. P. Gose, of Walla Walla, Wash., for defendants. 


McCOLLOCH, D. J.—From an early date, interest (after full pay- 
ment of principal) has been allowed on approved claims of depositors 
against national banks in liquidation. By analogy to judgments in Fed- 
eral courts, 28 U. S. C. A. § 811, the statutory rate in the State where 
the liquidation is conducted has been applied. National Bank of the 
Commonwealth v. Mechanics’ National Bank, 94 U. S. 437, 24 L. Ed. 
176. In the present case a series of ‘‘banking holidays’’ (October 17, 
1932 to March 22, 1933), and the appointment of a conservator (March 
22, 1933) under 12 U. S. C. A. § 203, preceded final liquidation by a 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §166. 
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Receiver, who was appointed February 1, 1934. Whether any interest 
should be allowed prior to the appointment of the Receiver is one of the 
main questions. 

The rule seems to be, both by long administrative interpretation and 
judicial decision, that where a bank suspends and does not resume nor- 
mal business, interest runs from the date of suspension. Richmond y, 
Irons, 121 U. S. 27, 64, 7 S. Ct. 788, 30 L. Ed. 864; Cronkleton v. Eb- 
meier, 8 Cir., 38 F. 2d 748, 750. 

Interest bearing deposits, time and savings, bearing the contract rate 
of 4 per cent, and non-interest bearing demand deposits, are involved 
in the present case. The authorities support the proposition contended 
for by the Receiver—that interest on the time and savings deposits 
should be computed to the date of closing at the contract rate. Ameri- 
ean Nat. Bank of Arkansas City, Kan. et al. v. Williams, 8 Cir., 101 
F. 943—thereafter the total should bear interest at the same rate (the 
local statutory rate on judgments) as the demand deposits. Ratability 
in distribution is thus attained. The question is solely one of interpre- 
tation of the National Banking Code. National Bank of the Common- 
wealth v. Mechanics’ National Bank, supra; Bryant v. Linn County, 
opinion by Judge James Alger Fee, D. C., 1938, 27 F. Supp. 562; Giesy 
v. American National Bank of Portland et al., decided by this court 
February 9, 1940, 31 F. Supp. 524. 

Equity, unfettered, might arrive at a different result, in view of the 
greatly reduced interest rates of current times, but, as said, the ques- 
tion is controlled by statute and judicial interpretation of long standing. 

Appropriate findings, conclusions and form of declaratory judg- 
ment may be submitted. 





QUESTIONS and ANSWERS 
On Banking Decisions 


BANK COLLECTING CHECK ON WRONGFUL INDORSEMENT 
LIABLE 


Q. A check was made payable to the plaintiff Building and Loan 
Association and one Clark. Clark obtained possession of the check 
from the Association’s agent on a misrepresentation. He indorsed his 
name and that of the Association and deposited it in his account in the 
defendant bank by which it was collected from the drawee. Can the 
plaintiff Association hold the defendant bank liable? 

Q. Yes. The general rule is that where a bank collects a check from 
the drawee which check bears a forged indorsement, the collecting bank 
will be liable to the real owner of the check for the amount of any loss 
sustained by him. Railroad Building & Loan Savings Association v. 
Bankers Mortgage Co., Kans., 51 Pac. Rep. (2d) 61. 53 B. L. J. 83, § 581 
B. L. J. Digest. 


SENDING CHECK TO WRONG PAYEE 


Q. A drawer negligently sent a check to the wrong payee, and the 
latter forged the indorsement and cashed the check in his bank. Must 
the drawer bear the loss because of his negligence? 

A. Yes. The depositor is estopped from setting up the forgery 
against the bank which cashed the check and the drawee bank. Citi- 
zens Union National Bank v. Terrell, Ky., 50 S. W. Rep. (2d) 60. 
Brady on Bank Checks (1933 Supp.), § 161, p. 68, § 549 B. L. J. Digest. 


CERTIFICATION OF CHECK 
Q. Is the verbal promise by the cashier of a bank to pay checks 
drawn on the bank binding? 


A. No. The reason is that under the Negotiable Instruments Law a 
certification must be in writing. Bank of Magazine v. Friddle, Ark., 14 
S. W. Rep. (2d) 288. 46 B. L. J. 629, § 255 B. L. J. Digest. 


AGREEMENT RELEASING BANK FROM LIABILITY IN 
PAYING STOPPED CHECK 
Q. A stop payment order contained a clause reading as follows: 
“Should you pay this check through inadvertency, or oversight, it is 
579° 
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expressly understood that you will in no way be held responsible.’’ Is 
the bank protected in paying the stopped check through an oversight ? 
A. Yes. A bank may protect itself, by agreement, from liability in 
paying a stopped check. Gaita v. Windsor Bank, N. Y., 167 N. E. Rep. 
203. 46 B. L. J. 657, § 1475 B. L. J. Digest. Cohen v. State Bank, 69 
Pa. Super. Ct. 40. Brady on Bank Checks (1933 Supp.), § 227, p. 115. 


CASHIER LIABLE TO BANK FOR PAYING CHECK 


Q. A cashier of a bank paid checks drawn upon the bank by a cor- 
poration, after the bank had notice that a receiver had been appointed 
for the corporation. Is the cashier liable to the bank for paying the 
check? 


A. Yes. The cashier and the sureties on his bond will be responsible 
to the bank for the amount lost by, it as a result of the payment of the 


ehecks. Bright v. Laketon State Bank, Ind., 170 N. E. Rep. 108. 47 
B. L. J. 540, § 286 B. L. J. Digest. 


DELIVERING BLANK SIGNED CHECKS TO EMPLOYEE 


Q. A corporation delivered signed checks, blank as to payee and 
amount, to an employee in order to enable the employee to pay the cor- 
poration’s current bills. Is the bank liable if the payee fills the checks 
in for an authorized amount and makes off with the money? 

A. No. It is the duty of the drawer to exercise care in preparing 
checks. Rancho San Carlos v. Bank of Italy National Trust & Savings 
Association, Calif., 11 Pac. Rep. (2d) 424. 49 B. L. J. 932, § 669 
B. L. J. Digest. 


BAD CHECK LAW NOT APPLICABLE TO POSTDATED 
CHECKS 


Q. A person was indicted under a statute making it unlawful to give 
a check upon an account in any bank when there was not sufficient funds 
therein to cover the check, or unless arrangements had previously been 
made with the bank to pay the same. Is the statute applicable to post- 
dated checks? 

A. No. The Supreme Court of Arkansas in arriving at this conclu- 
sion said: ‘‘The giving of a postdated check implies a promise to deposit 
money in the bank at a future date to pay the check, and there is noth- 
ing in the act which makes it unlawful to promise and fail to pay at a 
future date. Smith v. State, Ark., 226 S. W. Rep. 531. 35 B. L. J. 289, 
§ 1168 B. L. J. Digest. 


BANK MAY NOT APPLY TRUST FUNDS TO DEPOSITOR’S 
DEBT 
Q. Certain funds due a contractor on public improvements were 


assigned by him to a bank and deposited therein. Did the deposit con- 
stitute a trust fund? 
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A. Yes. Under section 25a of the New York Lien Law such funds 
may not be applied by the bank to the satisfaction of a debt owing to it 
by the contractor. Forgarty v. City of Albany, 283 N. Y. Supp. 228. 
53 B. L. J. 49, § 777 B. L. J. Digest. 


CERTIFICATION OF CHECK BY TELEGRAM 


Q. A telegram was sent by a bank reading, ‘‘ Will pay W. H. Power 
check.’’ Does this constitute a valid certification ? 

A. Yes. A check may be certified by telegraph. A bank will be 
liable on a check so certified even though it was drawn against insuffi- 
cient funds. Brandon v. Power, Mo., 27 S. W. Rep. (2d) 65. 47 B. L. J. 
663, § 258 B. L. J. Digest. 


DEPOSITOR UNDER DUTY TO EXAMINE STATEMENTS OF 
HIS ACCOUNT AND CANCELED VOUCHERS 


Q. A bank depositor neglected for a period of three years to exam- 
ine statements and canceled checks returned to him by his bank. Can 
he hold the bank responsible for paying a series of checks which were 
not properly counterissued ? 


A. No. The depositor estopped himself from holding the bank liable 
by a course of negligent conduct on his part. He failed to discover the 
fact that improperly signed checks were being signed, as a result of 
neglecting over a long period of time to examine the statements returned 
to him by the bank. An examination of the statements would have 
disclosed the first of such improperly signed checks and so prevented 
further loss. Phillip v. First National Bank of Chicago, IIll., 18 N. E. 
Rep. (2d) 57. 56 B. L. J. 86, § 572 B. L. J. Digest. 


GIFT OF CHECK 


Q. A plaintiff drew a check for the amount of a deposit standing in 
his name and delivered it to the woman who was named therein as 
payee, intending to make a gift to her. The payee indorsed and depos- 
ited the check in the drawee bank and a new account was opened in her 
name. Was there a gift of the check? 


A. Yes. It was held that there had been a valid gift of the deposit 
and the plaintiff could not, after the payee’s death, recover the amount 
of the deposit from her administratrix. Connors v. Murphy, N. J., 134 
Atl. Rep. 681. 44 B. L. J. 49, § 604 B. L. J. Digest. 


PROVISION IN WILL DIRECTING PAYMENT OF CHECKS 


Q. A provision in a will directed the payment of checks which are 
outstanding at the death of the testator. Is the provision effective to 
constitute valid gifts or legacies of the checks. 

A. No. If the checks have not been paid prior to the testator’s death 
they cannot be enforced against the estate. In re Gibbon’s Estate, 249 
N. Y. Supp. 753. 48 B. L. J. 573, § 1607 B. L. J. Digest. 
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PAYMENT OF STOLEN NON-NEGOTIABLE INSTRUMENT 


Q. A check containing a statement that it is ‘‘void unless and until’’ 
title to certain premises is taken by the payee was stolen from the 
drawer by the payee, transferred to a third person, and paid by the 
drawee bank. Is the bank liable to the drawer? 

A. Yes. Such a check is non-negotiable, and the rule, that when a 
negotiable instrument is in the hands of a holder in due course a valid 
delivery will be conclusively presumed, does not apply. If this check 
had been negotiable the bank would not have been liable. Irving Trust 
Co. v. Leff, N. Y., 171 N. E. Rep. 569. 47 B. L. J. 599, reversing 237 
N. Y. Supp. 577, 47 B. L. J. 408, §§ 947, 978 B. L. J. Digest. 


FORWARDING CHECK DIRECT TO DRAWEE 


Q. The payee of a check mailed it direct to the drawee bank, with a 
request for remittance in exchange. The drawee held the check for 
sixty days and then failed without remitting, although the drawer’s 
deposit was sufficient to pay the check. Is the drawer discharged from 
liability ? 

A. Yes. This is not a proper method of presentment for the purpose 
of charging a drawer with liability. Shaver v. Litchfield Clothing Co., 
Ark., 48 S. W. Rep. (2d) 247. 49 B. L. J. 772, § 1300 B. L. J. Digest. 


RECEIVING CERTIFICATE OF DEPOSIT IN PAYMENT OF 
CHECK 


Q. A holder of a check presented it to the drawee bank and, instead 
of getting cash for it, received the bank’s certificate of deposit. Did 
this constitute payment of the check? 

A. Yes. The certificate of deposit constituted payment of the check. 
The drawer of the check will be discharged from all liability in the event 
of the subsequent failure of the bank prior to the collection of the cer- 
tificate. Cavanaugh v. Praska, Iowa, 216 N. W. Rep. 15. 45 B. L. J. 
126, § 1259 B. L. J. Digest. 


TRUSTEE NOT LIABLE FOR MONEY LOST THROUGH BANK 
FAILURE 


Q. A trustee of $5,000 deposited the fund in a bank, taking a four 
per cent certificate of deposit. About seven years later the bank failed. 
Is the trustee liable to the beneficiary for the loss resulting from the 
failure? 


A. No. There are cases, however, in which it has been held that, 
where a fund is to remain in the hands of a trustee over a long period of 
time, he should not deposit the money in a bank but should invest it in 
Government securities or other securities constituting a legal investment 
for trust funds. Auguera v. Yturria, 80 Fed. Rep. (2d) 57. 53 B. L. J. 
116, § 515 B. L. J. Digest. 
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STOPPING PAYMENT OF CHECK 


Q. A bank paid a check after payment had been stopped. The 
drawer later received the canceled voucher and held it for three years 
before demanding the amount from the bank. Can the drawer recover 
from the bank? 

A. No. The effect of depositor’s subsequent receipt of the canceled 
check precluded the drawer from holding the bank liable. Thompson v. 
Republic Trust Co., 84 Pa. Super. Ct. 183. Brady on Bank Checks 
(1933 Supp.), § 226, p. 115, § 1474 B. L. J. Digest. 


CERTIFIED CHECK NOT LEGAL TENDER 


Q. Is a certified check legal tender? 

A. No. A certified check is not actual money, and cannot be used in 
making a strict legal tender. First Mortgage Bond Homestead Asso- 
ciation v. Nelson, Md., 135 Atl. Rep. 139. Brady on Bank Checks 
(1933 Supp.), § 229, p. 118. 


WITHDRAWAL OF FUNDS FROM JOINT SAVINGS ACCOUNT 


Q. Money belonging to A was deposited in a savings bank in the 
names of A, B, ‘‘payable to either or survivor.’’ B withdrew the entire 
amount and A subsequently died. Must B account to A’s estate for 
the sum withdrawn? 

A. Yes. Under sec. 249 of the New York Banking Law, it was held 
there was no conclusive presumption as to the title of the survivor. It 
appeared that A was confined by illness at the time of the deposit and 
her real object in making the joint deposit was convenience in with- 
drawal. It would seem, however, that if B had not been in quite such a 
hurry and had waited until A’s death before withdrawing the funds, 
she would have been declared entitled to the deposit. In re MeCarthy’s 
Estate, New York Surrogate Court, New York County, 299 N. Y. Supp. 
715. 55 B. L. J. 107, § 487 B. L. J. Digest. 


RUBBER STAMP INDORSEMENT 


Q. Is an indorsement made by a rubber stamp valid? 

A. Yes. While a rubber stamp indorsement is valid when made by 
one having authority, such an indorsement does not prove itself, and one 
bringing an action on an instrument so indorsed must prove that it was 
indorsed to him for value before maturity and without notice. Mayers 
v. MeRimmon, 140 N. C. 640, 53 S. E. Rep. 447. 23 B. L. J. 628, 32 
B. L. J. 266, § 675 B. L. J. Digest. 


JOINT CERTIFICATE OF DEPOSIT 


Q. Wardrop deposited $750 in the defendant bank, taking a certifi- 
cate of deposit, payable to the order of either himself or Nash. Nash 
knew nothing of the certificate until after Wardrop’s death, when it 
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was found in his lockbox. Was a joint tenancy created with the right 
of survivorship entitling Nash to the certificate? 


A. No. The certificate belonged to Wardrop’s estate. The inten- 
tion of the owner of money in depositing it in a joint account is a ques- 
tion of fact, where there is evidence as to the intention. In the present 
case, there being no such evidence, it then becomes necessary to deter- 
mine the rights of the survivor, from the deposit in the form as made, 
The mere fact that money is deposited to the account of the owner 
‘‘and’’ another, or the owner ‘‘or’’ another does not show a gift nor 
earry with it the right of survivorship to the fund. Lindner & Boyden 
Bank v. Wardrop, Appellate Court of Illinois, Second District, 10 N. E. 
Rep. 2d) 144. 55 B. L. J. 22, § 429 B. L. J. Digest. 


CORPORATE INDORSEMENT 


Q. An indorsement of a note payable to a corporation consists only 
of the name of the corporation in writing on the back of the note. Is 
the indorsement valid? 

A. Yes. Although the name of the officer making it is not appended, 
the indorsement of the corporation is valid. Second National Bank v. 
Martin, 82 Iowa 442, 48 N. N. Rep. 735. 5 B. L. J. 212. Security State 
Bank v. State Bank, N. D., 154 N. W. Rep. 282. 32 B. L. J. 858, § 676 
B. L. J. Digest. 


CHARGING INDIVIDUAL NOTES AGAINST JOINT DEPOSIT 


Q. A bank held a deposit in trust for two joint owners. One of the 
owners was individually indebted to the bank on promissory notes. 
Was the bank or the maker of the notes entitled to have the deposit 
set off against the notes? 


A. No. The liabilities were not mutual. One was a joint liability 
and the other an individual liability. In order for a bank to be per- 
mitted to set off against a debt owing to the bank, the deposit must be 
owned and the debt must be owing in the same capacity. Union Trust 
Co. of Maryland v. Mullineaux, Court of Appeals of Maryland, 194 
Atl. Rep. 823. 55 B. L. J. 65, § 794 B. L. J. Digest. 


PRESUMPTION AS TO TIME OF INDORSEMENT 


Q. When is an indorsement of a note without date deemed to have 
been made? 


A. The indorsement, under the Negotiable Instruments Act, is pre- 
sumed to have been made before maturity. In an action on the note, the 
burden of proving the contrary is on the defendant. Union Station 
Trust Co. v. Bostock, Miss., 98 So. Rep. 105. 41 B. L. J. 435, §§ 681, 1211 
B. L. J. Digest. 





